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MAITRE FERNAND LABORI. 


A CHARACTER STUDY. 


By Joun De Morcan. 


“ Bagpipe may be a great lawyer, but he 

is incapable of guile,” exclaimed a 
hard-headed Yankee, as he walked away 
from the court-house at Rennes one day, 
during the trial of Captain Dreyfus. The 
speaker was right, only he might have 
truthfully said that Labori zs a great lawyer. 

When the eyes of the world were directed 
to that memorable court-martial in the old 
capital of Bretagne they rested on a central 
figure who had undertaken the herculean 
task of defending the accused, and that cen- 
tral figure, Fernand Labori, is physically and 
intellectually the foremost member of the 
French bar. 

This great lawyer has won his laurels by 
the sheer effort of genuine talent combined 
with resolute perseverance, for he owes abso- 
lutely nothing to political influence or par- 
liamentary intrigue. 

Some thirty-nine years ago, in the town of 
Rheims, at the house of a railway official, a 
boy baby entered the world, and his proud 
parents gave him the name of Fernand. 
In roseate dreams, both by day and night, 
his parents saw a bright future for him, and 
they determined that he should have every 
advantage they could give him. 

After being subjected to the educational 
influences of his time in the Lycée of his 
native Labori was sent to 
Mainz, in Germany, in order to acquire a 
practical knowledge of the language of that 
country, as well as an acquaintance with the 
requirements of a mercantile career, for his 


town, young 





parents intended him for a soldier in the 
ranks of trade. 

Labori mastered the language so rapidly, 
that he was soon able to utter his thoughts 
in idiomatic and elegant German, and even 
to write treatises which attracted attention 
by their logic and pure language. But book- 
keeping and commercial arithmetic were not 
to his liking, and he wrote to his father that 
he could never make a success as a mer- 
chant. 

His time was not wasted, for he acquired 
a knowledge of men and of nations which 
broadened his intellect, and placed him far 
above the average intellectual Frenchman. 

His parents were rather disappointed, 
though they would not admit it. They sug- 
gested that he should study commerce in 
England, which had been called a “ nation 
of shopkeepers” by the great Napoleon. 
Fernand lost no time in crossing the channel, 
and he soon mastered the English language, 
and talked like an educated English gentle- 
man, but though he worked diligently and 
faithfully he could not overcome his repug- 
nance to commerce as an avocation. 

Returning to his home, he won over his 
parents, and obtained the requisite permis- 
sion to go to Paris and enter the faculty of 
law. 

What a change there was in the young 
man! In the shortest possible time, he ob- 
tained the highest distinction, including 
learned degrees and gold wreaths. Twice 
in his student days he gained the title of 
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laureate, and in November, 1884, he was 
called to the bar as advocate at the Court 
of Appeal. 

The lawyers of Paris have a very pleasant 
custom of meeting together once a month, 
for the purpose of listening to papers spe- 
cially prepared on legal subjects, and taking 
part in the ensuing discussion. The most 
brilliant of their number is chosen to be 
secrétatre de la conftrence des avocats, and 
this great honor was conferred on Fernand 
Labori before he had been four years at the 
bar. His inaugural address on the occasion 
of his investiture produced such enthusiasm 
among his colleagues, that it ranked as a 
historic event; and to-day the paper is re- 
ferred to as one of the best ever read before 
a body of lawyers. 

The young lawyer had devoted his atten- 
tion mostly to civil law, and his first briefs 
were in cases which were neither sensational 
nor historic. It was not until the trial of the 
anarchist, Duval, that Labori proved him- 
self a past-master in forensic tactics. Ina 
later trial he obtained the acquittal of the 
men accused of parricide in the De Niort 
case, and at once sprang into popularity. 

He wanted a wider field than the court- 
room, and so he entered the ranks of litera- 
ture and became the editor of the ‘‘ Gazette du 
Inthree months 


Palais,” a daily law journal. 





he had placed the paper in the very front | 


rank of the judicial press. Though the edi- 
tor of a daily paper, he did not neglect his 
practice at the bar. It was a mystery how 


he case so 


such 


found time to study every 
thoroughly, to them with 
ability, and yet edit a daily paper, for every 
word of which he was held personally respon- 
sible. 
French practice requires different methods 
from either American or English procedure, 


and it is difficult to understand the expedi- 


conduct 


Everything he undertook he did well. 


ents made use of by a successful French ad- 
vocate. No modern lawyer has mastered the 
traditions and rules of the French bar more 
thoroughly than Labori. His smile, as he 


addresses a witness, is as simple as that of a 
sincere child; his manner is that of a friend 
and comrade who is prepared to hear the 
most damaging confessions, and to forgive 
the most serious faults. 

Nothing indicates that has_ been 
shocked or surprised by the evidence he has 
drawn out, and the witness is lured into a 
maze from which he cannot extricate himself. 

In the famous Vaillant case in January, 
1894, Labori was counsel for the defense, 
and for the first time had an opportunity of 
giving the world the full measure of his 
marvellous eloquence, as well as a splendid 
example of his great tact. It was at that 
trial that he announced himself a Moderate 
Republican, and the Royalists shrank back 
fondly hoped that 
favor of 


he 


shivering, for they had 
this ‘‘hope of France” was in 
monarchy. 

In 1895, Labori made his one attempt to 
enter the legislature as a representative of 
his native town, but he was defeated by 189 
votes. 

Since that time he has appeared in nearly 
all the famous trials in Paris. He defended 
the Turk, Ahmed Riza, when the journal 
‘‘Meshveret” was prosecuted, and, though 
he knew that a conviction was sure, he fought 
so well that his client was condemned to pay 
a nominal fine which was less than the 
minimum decreed by the code. In the Pan- 
ama trials his eloquence was employed in 
the defense of Aristide Boyer to such good 
effect that he received the congratulations 
of the judges and his colleagues at the bar. 

It is not an exaggeration to say that Maitre 
Labori is the most eloquent advocate in 
France to-day. His 
consist in the uttering of flowery phrases 
and glittering generalities, but rather in weld- 


eloquence does not 


ing together scraps of evidence which appear 
almost contradictory and having nothing in 
common, and in plain, simple, unvarnished 


He 


language presenting them to the court. 
does this with such thorough sincerity that 
all are convinced. 
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Labori is one of the most powerful cross- 
examiners living. No witness can evade his 
questions: very few try to do so, for they 
usually unburden themselves, as though 
pleased to tell all they know to this friendly 
and sympathetic lawyer. Therein lies his 
great power. What some can only elicit by 
browbeating and bullying he can get by his 
magnetic manner. The witness will often 
tell the judge more than he has been asked, 
because he feels so sympathetic towards the 
counsel. A French cross-examiner cannot 
ask a witness a question direct, he is not 
allowed to speak to the witness, but must 
ask the court to put his questions and to re- 


ceive the answer. If the judge assumes a 


harsh or bulldozing manner, the witness 
lays the blame on him, and is sorry for the 
kind-hearted advocate who appears to de- 
precate any harshness. 

If the mode of procedure were the same, 
Labori might be likened to the Lord Chief 
Justice of England, Lord Russell, for both 


men have won their laurels as_cross-exam- 
iners. 

Both men are alike in their eloquent 
pleadings, though Labori being French, per- 
When facts are 
in his favor he presses forward along the 
line of logical argument with geometrical 
precision, proving every point and making 
it impossible for any one to doubt his con- 
clusions; but when these facts are irrelevant 
or inconclusive he argues calmly and delib- 
erately, feeling his way until those who listen 
to him are wondering what he can make of 
sO poor a case, when, just at the right mo- 
ment, he makes such a magnificent appeal to 
the emotions, speaking with such sincerity, 
every word coming from his heart, that he 
Tears 


haps is the more emotional. 


carries away his hearers and himself. 
have been seen to course down his cheeks, 
his bosom heaves with emotion and there 
have been times when he fairly broke down 
with heart-felt sympathy and wept like a 
child. 


Fernand Labori is an artist. No great 





painter ever studied the light and shade ne- 
cessary to produce a perfect work more thor- 
oughly than does this masterly lawyer. He 
arranges his case artistically, his witnesses 
are called so that the proper light and shade 
may be produced; in his speech he is dra- 
matic, eloquent, but thoroughly artistic ; 
like an accomplished chess-player, he sees 
many moves ahead and never makes a mis- 
take. The smallest detail becomes of im- 
mense importance if it aids his case, but the 
most convincing evidence loses its effect 
when once he attacks it. 

If he were not a good man he would be 
a danger to the state, for he can lead men 
anywhere he pleases. His eloquence is 
hypnotic. 

No man has a greater knowledge of French 
law, and this adds to his strength, for in all 
his cases, desperate as many have been, he 
has never once been found tripping by judge 
or prosecutors. 

Labori is a busy man. He has a larger 
practice than any one of the majority of pop- 
ular advocates, but finds time to edit a month- 
ly politico-literary review published in Paris, 
under the title of the ‘‘ Grande Revue,” which 
he calls his amusement. For serious work 
in his leisure, he is engaged in editing an 
encyclopedia of French law which will be a 
complete dictionary containing everything 
necessary to the advocate, as well as to the 
student. 

Although the articles in this work, which 
is entitled “ Le Repertoire Encyclopédique 
de Droit Francais,” are from the pens of the 
most famous French writers on jurispru- 
dence, Labori reserves the right of editing 
and revising them all. Twelve volumeshave 
been issued, and the thirteenth would have 
left the press before now, had it not been 
for the attempted assassination of the great 
counsel during the Dreyfus trial. 

Long before Labori was connected with the 
defense of Captain Dreyfus, he had studied 
the case, and come to the conclusion that 
the prisoner at the Ile du Diable was inno- 
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cent. He made no secret of his belief, and 
was asked to write an article in the interest of 
justice, His answer has become historic, and 
no doubt was one of the actuating impulses 
which drove Zola into the arena and led to 
the release of Dreyfus. Labori said: “It 
would do no good to write a review article. 
You cannot dry a lake with a teaspoon. 
Very much more is than an arti- 
cle. But there is a way, I think, by which 
the desired result might be attained. Yes, 
It is by one of those sacri- 


needed 


there surely is. 
fices, the old-world memories of which are 
enshrined in the legends of the Middle Ages, 
Leta 
man of weight and capacity throw his whole 
personality and his entire activity into the 
scale of justice, consecrating his life and his 
work to the righting of the wrong, heedless 


or at least by readiness to make one. 


of the consequences, and the feat is achieved. 
This is my belief. A man of this temper 
might be found. It is worth considering.” 

It was not until later that Zola threw his 
whole life into the cause of justice, and France 
was compelled to listen to reason and do a 
tardy justice. 

When the new trial was ordered, Labori 





asked to become one of the counsel 
for Dreyfus. He accepted only on condi- 
tion that he should undertake it as a work 
of love, and faithfully has he labored, with- 
out fee for his much-abused 
client. 


was 


or reward, 


Though leading such a busy life, the great 
advocate finds a pleasure in the home circle, 
whose central figure is Madame Labori, the 
once English Miss 
Maggie Okey, who became the wife of De 
Pachmann, but finding the union one of un- 
happiness, obtained a divorce from him, and 
subsequently married the brilliant lawyer. 

The Laboris are a model couple, living 
happily, having a mutual ambition and iden- 
tity of interests, and each feeling that the 
other is the best and most perfect partner 
that can be found. 

During the Esterhazy and Dreyfus trials, 


well-known pianist, 


Madame Labori acted as her husband's sec- 
retary and helped him to a very great ex- 
tent. 

The world is better for such men as La- 
bori, and tyrants tremble when the bar has 
among its members such fearless advocates 
of equal rights and justice to all. 
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WAS THE CONFEDERATE SOLDIER A REBEL? 


By BusHrop C. 


VITH their political disabilities re- 
moved, in the possession of restored 
citizenship, and loyal to our re-united coun- 
try, there of Confederate 
soldiers in all parts of the United States, 
filling, in public office and private enterprise, 
The 


great body of these now grizzled, time-worn 


are thousands 


positions of highest honor and trust. 


veterans is still resident in the once seceded. 
States of the South. 

After four years in the Civil War, of unex- 
ampled endurance and devotion, and a dis- 
the Anglo-Saxon 
race contemplates with 
pride and claims as a common heritage, 
having yielded to the inevitable, they sub- 
scribed at Appomattox the terms of an 
honorable and honest surrender. 

While that surrender, to their minds, did 
not compromise a single principle for which 
their statesmen had disputed in the national 
councils, nor in defence of which their States 
had later seceded and called them to take up 
arms, it did establish an zmmutable fact —a 
fact they were forced to admit, which they 
instantly recognized, and pledged themselves 
forever to observe, — /hat 


play of heroism which 


now everywhere 


thenceforward 
secession was impossible, that the Federal 
Union, whatever their understanding of it 
before had been, was then and forever ‘‘ one 
and inseparable.” 

While Appomattox witnessed the reéstab- 
lishment of our territorial oneness under 
domination of the national theory of govern- 
ment, and demanded a return of paramount 
allegiance to the Federal centre by those 
who had lately rendered it to their res- 
pective States, it was the restoration of a 
geographic union only. While the surren- 
der accomplished the re-association of lately 


‘ 


I. 








WASHINGTON. 


separated States, it did not effect, instanter, 
a reunion of the American people. ‘ It did 
not bring immediately to pass that return of 
confidence and mutual respect, that “Union 
of hearts and union of hands,” without which, 
in a democratic republic like ours, there 
could not be the complete and ideal union. 

Such a consummation, at such a time, 
was not within the range of human possi- 
bility. It was not in the nature of man, that 
the animosities aroused by the carnage, devas- 
tation, and nameless horrors of an inter- 
necine war, a war of proportions without 
historic precedent, could be dissipated by 
the mere surrender of arms and interchange 
of pacific formalities. 

The heart-wounds of a people emerged 
from a civil war like ours could be healed 
only through the mollient processes of time, 
or closed by some sudden emergency of 
national defence or aggression, which would 
call upon the people of all sections to share 
a common danger, and unite in acts of mu- 
tual endurance and self-sacrifice. The proc- 
esses of time were slow, not always mollient, 
and often interrupted. The five and thirty 
years since Appomattox, with intertrade 
and intermarriage might have filled or 
bridged the ‘“‘bloody chasm,” could soldiers 
and statesmen have had their way. The 
magnanimous terms of capitulation offered 
by Ulysses Grant, the great commander of the 
Federal army, went far towards promoting 
the return of fraternity, and were an earnest 
of the sincerity of his later utterance — ‘“ Let 
us have peace.” 

But after the battle, the jackal and the 
After the war, its grim sequel of 
set in, when those heroes, 
invincible in peace,” 


vulture. 
“reconstruction ’ 
‘invisible war, 


’ 


in 
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marched forth to display their super-pa- 
triotism, “to fire the Northern heart,” and 
seek promotion and profit for themselves 
out of the political chaos. Mark Antonys 
innumerable, in mock heroics, ‘ waved the 


bloody shirt” and cried “ The rebellion is not | 


The 


‘‘carpet-bagger” also was abroad in the land, 


dead while the arch-traitor Davis lives.” 
and his trend directly south. The white peo- 
ple of the South being disqualified as a result 
of the war, and their slaves endowed with citi- 
zenship, laws of social gravity were complete- 
ly The white race, the descen- 
dants of Anglo-Saxon thanes, with ancestry 
tracing back of the Norman conquest, were 
relegated to civil vocations, often manual la- 


reversed. 


bor in their fields, while their ex-slaves, late 
Hottentots and Senegambians, sat in State 
legislatures, and from the seats of Calhoun 
and Pinckney made laws for them. 

Under the influence of the insatiable car- 
pet-bagger, their domination was one of in- 
justice, rapine, and plunder. They enacted 
tax-laws which hardly exempted air and sun- 
shine to the owners of any description of 
property. 

This condition, too unnatural for long en- 


durance, was more than an interruption of | 


the healing process, it was a tearing open 
of old wounds, a long set-back to the ideal 
union. 


But all this was a natural consequence of | 


civil war, of war whose horrors the poverty | 


of language is too great to express in fitter 
words than those of Sherman, “ War is hell.” 
In like comparison “reconstruction,” to the 
people of the South at least, was purgatory. 
Let us draw the curtain of oblivion over the 
dark and grewsome memory. 

The bounding years of the century’s close 
have brought quick and amazing changes. 
The dismembered and warring States, re- 
united at Appomattox in eighteen hundred 
and sixty-five, in little more than three dec- 
ades have assumed the mighty proportion 
A transformation so 
sudden and astounding could only be ac- 


of a ‘“world-power.” 


complished by a united people moved by 
the spirit of American institutions. 

The war with Spain called the country to 
confront a foreign enemy. A despotism, 
the antipodes of the American Republic, 
was to be expelled from the western hemi- 
A common enemy was to be en- 
To the call 


sphere. 
countered by a united people. 
of the government “to arms,” the response 
of the South was eager and spontaneous. 
Confederate veterans and their sons prompt- 
ly enlisted for the war. Side by side with 
the men of the North they offered up their 
Their 
valor and skill were conspicuous on land 
and attest that they were then, 


lives in the service of their country. 


and sea, 
as ever, true and loyal Americans. 

What five and thirty years of peace had 
not fully attained at home, was suddenly 
completed on foreign soil and distant 
waters. It was for Appomattox to witness 
a reunion of the dismembered States, but 
the reunion of the American people was 
sealed in the distant bay of Manila, on the 
heights of San Juan, in the offing of San- 


in 


tiago. 

The Union being 
strong in the conscious power of the loyalty 
of all the people, it may be well before en- 
tering upon the career of a great ‘‘ world- 


now complete and 


power,” whatever that may imply, to deter- 
mine some matters of purely domestic rela- 
tion. 

From the commencement of the civil war 
down to the present day, the people of the 
North have applied to the Confederate sol- 
dier, in the sense of odium and derogation, 
the epithet of ‘ Rebel.” 

While the use of that term is of little mo- 
ment as a mere matter of parlance, it is of 
grave and far-reaching import when im- 
printed in the cold, indelible type of his- 
tory. The history of a country should be 
sacred to the maintenance of 7ruth, and 
written for a light and guide to posterity. 
Future generations will ask only for the 
“fish and egg” of historic facts, stated with 
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impartial candor. How dare we bequeath | 


to them the “serpent and scorpion of old 
hates and blinding prejudices” ? 

The time seems at last to have arrived 
when we may safely ask and answer the 
question, “Was the Confederate soldier a 
rebel ?” and in doing so bring to bear upon 
the inquiry those frank and manly methods 
peculiar to Americans. 

The inquiry being in the interest of ¢ruth, 
must be pursued with the intention to recog- 
nize facts, and no mere opinion, nor bald as- 
sertion, however high the source, should be 
allowed to traverse the established and 
thentic records of history. Leaving bigo- | 
try and prejudice with the sunken fleets of 
Montojo and Cervera, let us follow the in- 
quiry back into the morning-dawn of our 
liberty, and research the genesis of our fed- 
eration. That the of 
Great Britain, prior to the Revolution, under 


au- 


American colonies 





charters, exercised local 
self-government and were separate and in- 
dependent of each other has never been 
questioned. That at the close of the Revolu- 
tion they were independent, sovereign States 
has never been seriously denied. When, how, 
and wnuder what limitations they became a 
nation, has been a subject of dispute as old as 
the Constitution. It is nevertheless the his- 
tory of an evolution which may be traced 
with the exactness of ascertained facts, and 
the certitude of continuous and authentic 
records. 

The frequent infractions of the chartered 
rights of the colonies by the mother coun- 
to the Revolution 
caused anxiety among the colonies, and _ in- 
fringement upon the rights of any one of 
Self- 
with 


their respective 





try, had long prior 


them had caused restlessness in all. 


preservation, a first law of nature 
States as well as men, caused them first to 
think of united action for the prevention 
and redress of wrongs. 

Mr. Bancroft, in his “ History of the United 
States,” an authority of the highest order, to 
whom the writer will often refer, maintains | 


that the first movement of the colonies to- 
wards concerted action was an assemblage 
of delegates from each of them, which met 
at New York on the seventh day of October, 
1765. Its object was to devise and adopt a 
plan of united opposition to the British 
Stamp Act. 

It was first recommended and the call 
made to the colonies by the legislature of 
Massachusetts in June, 1765; the object, as 
stated the call, ‘‘to consult together 
and consider of a united representation to 


in 


implore relief.” 

“Of the American colonies,” says Ban- 
croft, “Virginia rang the alarm bell, Vir- 
ginia gave the signal to the continent.” He 
referred to the memorable philippic of Pat- 
rick Henry delivered in the Virginia House 
of Burgesses, so defiant in its utterance 
that the speaker of the house cried ‘ Trea- 
son!” It is familiar to every school-boy, 
was delivered six months prior to the call 
of Massachusetts, and was the first warning 
to the colonies that the Stamp Act was an 
attack upon American liberties. _Massachu- 
setts turned the alarm to practical effect by 
calling for the assembling of the Congress 
at New York, James Otis being the moving 
spirit. 

South Carolina was the first to respond 
to the call. Bancroft heads a_ chapter, 
“South Carolina founds the American 
Union,” and continues ‘‘ Far away towards 
the land of the sun the Assembly of South 
Carolina was in session, and on the 25th day 
of July the circular of Massachusetts was 
debated. It was referred to a committee of 
which Christopher Gadsden was chairman, 
and through his leadership South Carolina 
pronounced for the Union.” He 
from the speech of Gadsden in the New 
York Congress: ‘Our State, particularly at- 
tentive to the interests of America, was the 
first, though at the extreme, and one of the 
weakest, to listen to the cali of our Northern 
brethren In this 


quotes 


in distress.” Congress 


various opinions obtained as to the proper 
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means for seeking redress. It was pro- 
posed by some that the colonies should 
stand upon their chartered rights, ‘ But,” 
says Bancroft, ‘Gadsden of South Carolina 
spoke against this with irresistible impetu- 
osity. He showed that the 
various, and that the colonies could not be 
firmly united upon chartered rights. ‘We 
should stand,’ said he, ‘ upon the broad com- 
mon ground of those natural rights that we 


charters were 


feel and know as men and as descendants 
of Englishmen; there should be no New 
Yorker and no New England man known on 
the Continent, but all of us 
These views prevailed, and this was the first 


Americans.’ 


great step towards American independence.” 
“And when,” says Bancroft, ‘‘ we count up 
those who, above all others, contributed to 
the great result, we are to name _ the in- 
spired madman, James Otis of Massachusetts, 
and the great statesman, the magnanimous, 
unwavering, faultless lover of his country, 
Christopher Gadsden of South Carolina.” 

What generous confidence, what unselfish 
devotion marked the union between North 
and South in 1765! What demon sowed the 
seed in this Eden that ripened into the har- 
vest of death and destruction in 1861 ? 

The Stamp Act was repealed in March of 
the following year, and the colonies became 
aware of their power in even a temporary 
union. But selfishness, the bane of men 
and nations, moved England ere long to 
fresh encroachments. A court of inquiry was 
instituted in Rhode Island, with power to 
send persons to England to be tried for of- 
fences committed here. This aroused the 
distant colony of Virginia, whose House of 
Burgesses was then in session, and on March 
the twelfth, 1773, a 
appointing a standing committee to inquire 
into the infraction of the rights of Rhode 


resolution was passed 


Island and consult with the assemblies of 
other colonies. This, according to Bancroft, 
was the first move towards creating the 
Continental Congress. 

Much feeling had been aroused by the 
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laying of duties on imports, which was fol- 
lowed by resistance in colonies. 
The tax upon tea led to the destruction of 
cargoes of tea in the harbors of Wilming- 
ton, North Carolina, Annapolis, and Boston. 
Boston was made an example, and the port 
was closed to trade. News of the passage 
of the Boston Port Bill spread like a_prai- 
rie fire. The Sons of Liberty, a patriotic 
club of New York, sent words of encourage- 
ment to Boston, and a circular to all the 


several 


colonies urging immediate action for her 
Responses came quickly and most 
promptly from the South. Gadsden of 
South Carolina sent word to Boston, ‘‘ Don’t 
buy an ounce of the damned tea;” and 
through his effort substantial aid was hur- 
ried forward to that suffering city from the 
planters of South Carolina. Virginia, whose 
House of Burgesses was in session, upon 
receiving the news, in sympathy with the 
people of Boston, appointed a “day of hu- 
miliation, fasting and prayer,” and named a 
committee to consult with the other col- 
onies for the purpose of convening a general 
congress. The cry started from the South 


and rang through all the colonies, ‘“ The 
vy] 


relief. 


cause of Boston is the cause of us all. 

It would be an insult to credulity, did not 
facts sustain the statement, that in less than 
ninety years, the cry that re-echoed from the 
North was— ‘‘ On to Richmond!” ‘“ Down 
with the Rebellion!!” ‘ Death to the Slave 
Power!!!” 

Stupendous paradox! Was it the irony 
of fate or the mandate of cruel destiny? 
From the vantage-ground of aftersight, it 
was a reaction traceable to cause, — an ec- 
centric episode in our social progress, — an 
active stage of the ‘irrepressible conflict.” 

The call 
adopted, and on the fifth day of September, 
1774, a convention of delegates from twelve 
colonies met in Carpenter’s Hall, Philadel- 


for a general congress was 


The objects of this convention were 
Its resolves 


phia. 
not in the least revolutionary. 


1 Bancroft. 





Was the Confederate Soldier a Rebel? 


549 





were all pacific, being simply declaratory of 
the inherent rights of Americans, as British 
subjects, and of the chartered rights of the 
which the had 
usurped. After advising the colonies to dis- 
continue exports to England until the abuses 
of Parliament should be corrected, it ad- 


colonies, mother country 


journed, having recommended the colonies 
to meet again in congress on the tenth day 
of May, 1775. 

Up to this time no confederation had been 
entered into. The colonies were still British 
dependencies and without political relation 
to each other. 

The colonies reassembled in congress on 
the tenth day of May, 1775. Hostilities with 
England had already commenced. John 
Hancock of Massachusetts was chosen presi- 
dent of thiscongress, and George Washington 
of Virginia was appointed commander of the 
army. The commission to Washington was 
that of ‘“* General and Commander-in-Chief 
of the army of the United Colonies,” and was 
issued in the name of the colonies, each be- 
ing named separately in the’ commission. 
This congress of the colonies remained in 
session at Philadelphia providing for the gen- 
eral defense under the powers delegated to it. 

On the seventh of June, 1776, Richard 
Henry Lee of Virginia moved the resolution 
in Congress, ‘‘ That these United Colonies 
are, and of right ought to be, free and inde- 
pendent States.” . .. The resolution 
adopted, and a committee appointed to pre- 
pare a declaration of independence. John 
Adams of Massachusetts, Benjamin Franklin 
of Pennsylvania, Roger Sherman of Connecti- 
cut, Robert Livingstone of New York, and 
Thomas Jefferson of Virginia composed the 
committee. Thomas Jefferson was made 
chairman, and the Declaration of Indepen- 
dence was drawn by his hand. It came up 
for final action on the Fourth of July, 1776, 
and received the unanimous vote of all the 
colonies. It was entitled “ The Unanimous 
Declaration of the Thirteen United States of 
America.” Its chief declaration was, ‘‘ That 


was 





these United Colonies are, and of right ought 
to be free, and independent States, that they 
are absolved from all allegiance to the British 
crown, and that all political connection be- 
tween them and the State of Great Britain is 
totally dissolved.” . . . 

A committee had also been appointed to 
prepare articles of confederation, which re- 
ported on the twelfth day of July. 
entitled, “Articles of Confederation 
Perpetual Union between the States of New 
Hampshire, Bay, Rhode 
Island and Providence Plantation, Connecti- 
cut, New York, New Jersey, Pennsylvania, 
Delaware, Maryland, Virginia, North Caro- 
lina, South Carolina and Georgia. The first 
three of these articles more especially con- 


They are 
and 


Massachusetts 


cern this inquiry, as follows : — 


ARTICLE 1. The style of the confederacy shall 
be “The United States of America.” 

ARTICLE 2. Each State retains its sovereignty, 
freedom and independence, and every power, 
jurisdiction, and right which is not by this Con- 
federation expressly delegated to the United 
States in Congress assembled. 

ARTICLE 3. The said States hereby severally 
enter into a firm league of friendship with each 
other, for their common defense, the security of 
their liberties, and their mutual and general wel- 
fare, binding themselves to assist each other 
against all force offered to, or attacks made upon 
them, or any of them, on account of religion, 
sovereignty, trade or any other pretence whatever. 


By the Declaration of Independence the 
colonies had severed their connection with 
Great Britain. They were then sovereign and 
independent States, and without political re- 
lation to each other. 

The acts of the American people up to 
this time, for prevention and redress of griev- 
ances from the mother country, were in and 
through united action of the colonies and not 
through any convention of the people ex 
masse. It was the colonies that now had 
become free and independent States. The 
people of the colonies had not thereby be- 
come relegated to political chaos; they had 
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not reverted to the condition of man in the 
state of nature without law. The colonies, 
having declared their independence, were 
separate political entities, and under their 
several constitutions became _ sovereign 
States. They were representative democratic 
republics, under legislative, executive, and 
judicial departments. The people who be- 
fore had been British subjects were now the 
citizens of their respective States, which exer- 
cised paramount authority over them, and to 
which they owed and acknowledged the alle- 
giance of citizens. These recently separate 
States came together under the Articles of 
Confederation, “into a firm league of friend- 
‘* Each State retaining 
its sovereignty, freedom and independence, 


ship with each other.” 


and every power, jurisdiction, and right, 
which was not by this Confederation ex- 
pressly delegated to the United States in 
Congress assembled.” 

In Article 5 Confederation 
States established their equality by provid- 
ing that, ‘‘In determining questions in the 
United States in Congress assembled, each 


of the the 


State shall have one vote.” 

The United States therefore at that time 
was a confederated republic, with delegated 
and limited powers, and was administered by 
a Congress in which each State had one vote, 
and in the recess of Congress by a committee 
appointed by Congress, called the ‘ Com- 
mittee of the States.” 

This was the government under which 
the Revolution was successfully fought, and 
under which was maintained all external and 
inter-state relations for nearly ten years. 

But the government under the Confeder- 
ation soon developed serious weakness. As 
the public debt, which included the expenses 
of the Revolution, began to mature, the dif- 
ficulty of providing the means to meet it 
Its 
only recourse was to make requisition upon 
the States, and there was no authority to 
The gov- 


became a grave concern to Congress. 


enforce payment of their quotas. 
ernment seemed on the verge of dissolution, 


the States, jealous of their rights, ignored 
the request of Congress to enlarge its powers. 
‘“It was deemed, in the language of the day, 
that any proposition for perfecting the Ar- 
ticles of Confederation should originate with 
the State Legislatures.” ! 

At this juncture the legislature of Vir- 
ginia, on June 21, 1786, at the suggestion 
of James Madison, appointed seven com- 
missioners to meet such other commissioners 
from the several States, at a time and place 
to be agreed upon, “to report an act to 
establish a uniform system in the commer- 
cial relations between the States, which act 
should subject to ratification by the 
several States of the Union.” 

Only four other States responded, the 


be 


commissioners meeting at Annapolis, Mary- 
land, on September I1, 1786. 
nothing but report back to their respective 
legislatures, and recommend the calling ofa 


They did 


general convention of all the States, to meet 
at Philadelphia on the second Monday in 
May, 1787. The object of this convention, 
as stated, was “to take into consideration 
the situation of the United States, to devise 
such other provisions as shall to them ap- 
pear necessary to render the Constitution of 
the United States adequate to the exigencies 
of the Union, and to report such an act to 
the United States in Congress assembled.” 

The memorable body which assembled 
under this call was known as the Convention 
for the Revision of the Articles of Union be- 
tween the States, and met in Philadelphia, 
May 14,1787. “It was,” says Alexander 
Stephens, “‘ the ablest Lody of jurists, legis- 
lators, and statesmen that ever assembled 
on the continent of America.” 

The great achievement of this convention 
was the production of the new Constitution, 
which upon the recommendation of Congress 
was ratified by the several States, and which 
with subsequent amendments is to-day the 
fundamental law of our country. 


1“ E}liott’s Debates,” cited in Stephens’ “ History of the 
U, S.,” 296. 
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To determine the nature and powers of 
the government under the new Constitution, 


2 


it is necessary to ascertain who were the | 
| alterations therein as shall, when agreed to in 


contracting parties, and what was their pur- 
pose and intention in acceding to the com- 
pact called the Constitution. 

Fortunately the Constitution has a his- 
tory, and it is a legal maxim, “ that the 
surest and best means to construe an instru- 
ment is to refer to the times and circum- 
stances under which it was enacted.” 

This may be done by inquiring into the 
objects of the call made for delegates to 


meet in general convention; into the de- 


bates upon the call in the State legislatures, 


and in the conventions nominating and _ in- 
structing their delegates; into the debates 
in the general convention at Philadelphia 
which framed the Constitution; into the 
deliberations in the State conventions which 
ratified the same, and into the terms of rati- 
fication set forth by each State; by ascer- 
taining the opinions of the fathers of the 
Republic in correspondence, and otherwise 
expressed before and after its ratification; 
and, finally, by examining the internal evi- 
dence of the written document. 

While the limits of a magazine article are 
insufficient for a constitutional argument 
supplemented by copious extracts from all 
these sources, sufficient may be included to 
enable a fair determination. The objects 
of the call for a general constitutional con- 
vention are set forth in the title and pre- 
amble to the acts of the State legislatures, 
as follows :— 


New HampsHIRE. 


An act for appointing delegates to the con- 
vention to be holden in the city of Philadelphia 
in May, 1787, for the purpose of revising the 


Federal Constitution, to confer with such depu- | 


ties as may be appointed from other States for 


similar purposes, and with them to discuss and | 


decide upon the most effectual means to remedy 
the defects in the Federal Union. .. . 





MASSACHUSETTS. 
For the sole and express purpose of revising 
the Articles of Confederation, and making such 


Congress and confirmed by the States, render 
the Federal Constitution adequate to the exigen- 
cies of government and the preservation of the 
Union... . 

CONNECTICUT. 

To discuss upon such alterations agreeably 
to the principles of Republican government, as 
they shall think proper to render the Federal 
Constitution adequate to the exigencies of gov- 
ernment and the preservation of the Union... . 


New York. 

For the sole and express purpose of revising 
the Articles of Confederation, and reporting to 
Congress and the several legislatures such altera- 
tions and provisions as shall, when agreed to in 
Congress and confirmed by the several States, 
render the Federal Constitution adequate to the 
exigencies of government and the preservation 
of the Union... . 

New Jersey, Pennsylvania, Delaware, 
Maryland, Virginia, North Carolina, South 
Carolina and Georgia commissioned dele- 
gates in language almost identical with the 
above, that is, ‘‘to revise the Articles of 
Confederation so as to render the Federal 
Constitution adequate to the exigencies of 
the Union.” 

From the foregoing it is plain that the 
delegates to the Constitutional Convention 
were sent there as the representatives of the 
several States as States, and not by the peo- 
ple directly. 

It is also plain that they were not au- 
thorized to change the character of the gov- 
ernment, but only ‘‘to revise the Articles 
of Confederation, so as to render the Federal 
Constitution, adequate to the exigencies of 
the Union.” It is nowhere shown that the 
Federal nature of the government was in- 
tended to be altered, but that the govern- 
ment, while remaining a Confederation of 
States, was to be clothed with authority suf- 
ficient to render it operative w#thin the 
sphere of its delegated powers. 
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But, notwithstanding these definite instruc- 
tions to the delegates, there immediately 
developed in the Constitutional Convention 
several parties diametrically opposed to one 
another. There led by 
Hamilton of New York, Madison and Ran- 
dolph of Virginia, Wilson of Pennsylvania, 


was a minority 


and King of Massachusetts, who favored a 
national republic, in which 


the States were to be practically obliterated, 


consolidated 


—a government with a strong hand, possess- 
ing all paramount authority, and bearing 
directly upon the people. 

This form of government was so mani- 
festly opposed to the American spirit, so in 
conflict with the jealously-guarded rights of 
the States, and the proposal to create it 
so far transcending the authority of the dele- 
gates as instructed by the States, that it was 
overwhelmingly defeated. The 
of it, however, being true patriots, addressed 
their efforts immediately to perfecting a 
Constitution on a federal basis, and the Con- 
stitutional essays of Madison, Hamilton and 
Jay, in the “ Federalist,” fully explained the 
federal character of the government about 


advocates 


to be created. 

At a time when there was much per- 
plexity as well as disagreement in the Con- 
vention, that great apostle of popular rights 
and free institutions, Thomas Jefferson, who 








| 
| 


was at that time minister to France, brought | 


order out of chaos by suggesting a form of 
government unprecedented and unsurpassed 
It was recom- 
Madison, 


in the annals of mankind. 
mended in letters to James 
December, 1786.! 

The conception of Jefferson was, that the 
Federal government should be organized 
after the pattern of the States, with legisla- 
judicial departments 
codrdinate, yet with well-defined and sepa- 
rate powers. But the novel feature that was 
to distinguish the American Republic from 
any republic of antecedent history, was 
that the general government should be 


in 


tive, executive and 


1 “Writings of Thomas Jefferson,” vol. 11, p. 64. 


| 





vested with some specific powers over the 
individual citizens of the several States, and 
thus have authority to execute directly its 
own enactments over individuals within the 
States, to the extent of the powers dele- 
gated. 

Such was the Constitution recommended 
to Congress, by it referred to the several 
States, by them separately ratified 
through conventions of the people called by 


and 


the legislatures. 
The acts of ratification of the 
States show that they thoroughly under- 


several 


stood that they were entering into a federa- 
tive union. In the Convention of Pennsyl- 
vania, James Wilson, afterwards a judge of 
the United States Supreme Court, who was 
also a deputy to the National Convention, 
explained fully, that the Constitution did 
not create a consolidated government, and 
said, “Instead of placing the State gov- 
ernments in jeopardy, it is founded on the 
States, and must stand or fall as the States 
are secured or ruined.” 

Roger Sherman and Oliver Ellsworth, del- 
egates from Connecticut, in letters to the 
governor, stated that the sovereignty of the 
States was retained. 

Massachusetts expressly declared “that 
all powers, not delegated by the Consti- 
tution were reserved to the several States, 
to be by them exercised, ” and requested that 
such an amendment be added to the Consti- 
tution. 

Virginia and South Carolina made the 
same recommendations in almost the same 
language. 

New York resolved, “That the powers of 
government may be resumed by the people 
whenever it shall become necessary to their 
and distinctly declared that all 


’ 


happiness,’ 
undelegated powers were: reserved to the 
State governments. 

North Carolina and Rhode Island did not 
immediately ratify the Constitution, but re- 
mained some time outside the Union, during 
which time they were looked upon and 
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treated as separate nationalities. In finally 
acceding to the compact, North Carolina de- 
clared her understanding to be that ‘“ Each 
State in the Union respectively retains every 
power, jurisdiction and right which is not by 
this Constitution delegated to the United 
States or to the departments of the general 
government.” 

Rhode Island, the last to enter the Union, 
in an act of ratification, set forth in eighteen 
declarations amounting almost to a bill of 
rights, asserted: ‘That there are certain 
natural rights, of which men, when they 
form a social compact, cannot deprive nor 
, and that the pow- 
ers of government may be resumed by the 


divest their posterity... 


people whenever it shall become necessary 
for their happiness.” It would be difficult 
to express in plainer language the under- 
standing of the several States." 

But if further proof of the limited federal 
nature of the government and the reserved 
rights of the States is needed, it is amply 
provided in the words of the. fathers. 


1 These proceedings are taken from “ Elliott’s Debates,” 
as cited by Stephens. 
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Alexander Hamilton, the leader of the 
“Nationals” in the Constitutional Conven- 
tion, says (in the “ Federalist,” page 144): 
‘If the Federal government should over- 
pass the just bounds of its authority, and 
make a tyrannical use of its powers, the 
people, whose creature it is, must appeal to 
the standard they have formed, and take 
such measures to redress the injury done to 
the Constitution as the exigencies may sug- 
gest and prudence justify. The propriety 
of a law in a Constitutional light must al- 
ways be determined by the nature of the 
powers upon which it was founded... Ifa 
number of political societies enter a larger 
political society, the laws which the latter 
may enact pursuant to the powers entrusted 
to it by its Constitution must necessarily be 
supreme over those societies. But it will 
not follow from this, that the acts of the 
larger which are not pursuant to its consti- 
tuted powers, but which are invasions of the 
residuary authorities of the smaller societies, 
will become the supreme law of the land. 
These will be merely acts of usurpation, and 
will deserve to be treated as such,” 
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By MELVILLE D. Post, or THE WEsr? VIRGINIA Bar. 


An address delivered at the annual dinner of the Alumni of the Illinois College of Law, Palmer House, Chicago, III., 
May 27, 1899. 


OUR invitation to speak after dinner 
might be regarded by the layman as a 
piece of commendable foresight, since it would 
seem to recognize the wisdom of satisfying 
a lawyer before arousing him into activity; 
and that foresight goes further when it is 
remembered, as our ambassador to the 
court of St. James once declared, that the 
pyloric orifice is the shortest cut to the 

human brain. 
I approach with some trepidation the sub- 


| 
| 
| 
| 
} 
| 


ject selected for me by your learned Presi- 
dent. At its threshold one is met bya 
vague protest against the apparent incon- 
stancy of that one who, having taken to his 
roof-tree a stately dame, turns aside on 
occasion to swagger through the streets with 
her unconventional sister. The good house- 
wives are,apt to wag their heads and pre- 
dict an early coming into the ecclesiastical 
courts. 

It is not my intention to meet this danger- 
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ous declaration by an issue at law. I must 
be permitted, gentlemen, to carry the case 
into acourt of equity, to bring in it other 
features. I must be permitted to raise 
questions of title, of ancient custom, and the 
public weal, that upon a final hearing the 
chancellor may determine what gallant of 
them all has the best right to this whimsical, 
wayward lass. With whom she is happiest ; 
who sees clearest the sky-tints of her eyes, 
under lids a little heavy; the shimmering 
lights in her hair; the harmony of limb and 
drapery; and behind that the deeps of her 
nature, crowded with strange thoughts, fan- 
tastic reveries, and exquisite passion, into 
which one looks through a weird light, like 
a diver in deep seas. For what one will her 
smile be sunniest that the multitude below 
may see it and be glad. What one among 
all the gallants has the best right to this 
Argive Helen. And when the witnesses have 


spoken and the argument is closed, I shall 


not fear the conscience of the Chancellor 
unless, like that god of whom the ironical 
Tishbite spoke, it be sleeping or on a jour- 
ney. 

It is a faith dear to those who are 
to labor, that he who produces a masterpiece 
in any department of art is one with the 
mark of the gods on him—through whom 
an influence from beyond is working, and 


sorry 


who, merely a medium for this influence, 
produces an effect by a sort of divine intui- 
tion without any knowledge of the laws 
upon which that effect usually depends. I 
think there has never been a more trium- 
phant error. 

It ought to be written that the value of a 
work will be found to depend largely upon 
how thoroughly the craftsman appreciates 
the laws of his art. For this reason it would 
seem that nothing is so essential to a writer 
as a knowledge of the laws of evidence. If, 
as we are taught, the one indispensable 
beauty in all literature is truth, then it fol- 
lows, all else being equal, that he who is 


best able to determine it. This conclusion 
is irresistible. 

Just here the law has been at work for 
six thousand years. It has been its constant 
effort to determine those rules by which 
alleged matters of fact are established or 
disproved. From that first time when the 
young men went forth to hunt in the forest, 
or to dig in the fields, old wise men have re- 
mained by the cave’s mouth or the chimney’s 
ingle, laboring to determine these laws — 
merely to determine them. The laws were 
from the beginning. Finally, as the result 
of a labor simply incomprehensible, these 
laws have become clear, and men have un- 
derstood the relative weight and convincing 
virtue of evidence. These rules, as Green- 
leaf points out, are no metaphysical refine- 
ments, but are founded upon the very laws 
of nature existing anterior to courts. 

Then, there is written down in the temple 
of the law for the benefit of her priesthood a 
great code of rules by other men but dimly | 
understood. Rules by which truth may be 
determined —that truth which is the indis- 
pensable beauty in all literature. There is 
no guesswork here; no probable result by 
indefinite accident or vague intuition. The 
writer learned in these rules creates his 
atmosphere of truth with the same unerring 
accuracy that the architect estimates the 
arches of his portico or the engineer calcu- 
lates the strain on Other men 
may be guided by vague lights dancing on 
the marsh-land, but this man is following the 


his truss. 


stars. 

There is another class of literature whose 
mission it is to create a mood; to establish 
an impression; to move the deeps of human 
emotion. This object has been explained 
with great learning by Whistler in art, and 
Pater in literature, but it seems by the vast 
army of craftsman to be but dimly under- 
stood. It is the art of going deep; of 
tracking the sources of expression to their 
subtlest retreats; of knowing in what places 


best able to reproduce that truth is he who is | and with what degree of delicacy it is neces- 
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sary to touch the sensibilities of the individual 
in order to create in him the mood. 

From the dawn it has been known to the 
lyric poet, but the artist missed it until the 
Florentine came in the fifteenth century. 
Pheidias and his school passed producing the 
outside, but not the inside of the Greek. 
Later, under the porticos of Florence, in a 
land of expanded summer, Sandro Botti- 
celli caught the mood and left it in the faces 
of his Madonnas; and Luca della Robbia 
tangled it in somehow in his pale colors ; and 
Leonardo Da Vinci painted it with such deft 
skill into the portraits of Ludovico’s mis- 
tresses that they have outlived the saints ; and 
the great Michelangelo, ‘‘ with a genius spirit- 
ualized by the reverie of the middle age,” 
traced, wherever his hand moved, this inten- 
sity of expression which troubled men like 
a great passion—traced it even in that 
wasting snow-image which he moulded, with 
scorn, by the command of Piero de’ Medici. 

The lyric poet, I have said, knew the 
secret from the beginning, and other men of 
letters have on occasion obtained this fine 
result, some by laws which they comprehend, 
and others by accidental hap, I think, as one 
stumbles on a treasure while groping in the 
dark. William Morris understood it well, 
when he told the most beautiful tales that 
men have ever listened to. Simple, but strong 
and sweet, leaving us dreaming in a land of 
selfish passions for that faith which the Sun- 
dering Flood could not divide and that love 
which led the wanderer of Upmeads to the 
Well at the World’s End. Browning knew, 
for his lines whisper like wonderful voices 
from beyond the world which we ought to 
understand, and Rossetti and Swinburne 
knew. Master craftsmen! There is some- 
thing in your verses that keeps saying to us, 
“Eccovie! These men have heard the 
Choral Seven.” 

The mood, then, is the virtue of this type 
of literature. To make men feel what he 
would have them feel, is the object of the 


artist. It is also the object of the advocate. 


For no one knows better than he, that truth 
is a mere matter o view-point; that men are 
pleased or troubled by the order in which 
events are marched by them; that they are 
melted or hardened as the deeps of their 
emotion are moved; and, finally, that their 
sense of right is merely the finished mood. 
And knowing this, it is the business of his life 
to create that mood. Itis his labor to study 
the intricate nature of men and both the 
natural and the artistic sequence of events, 
that he may know, when he looks into a 
man’s face, what it is that this man has been 
accustomed to regard as truth; in what order 
and under what lights and shadows events 
must be marched by him; and just what 
string of his emotion it is advisable to twang. 
But this is not enough. He has usually un- 
der our system of legal procedure twelve 
men to deal with. An instrument of strange 
and inharmonious notes, grossly out of tune, 
and from this by deft handling he must 
finally obtain a perfect harmony. 

Delicate business, gentlemen: a note omit- 
ted, a key jarring, an error never so slight in 
the swift estimate of the delicate response to 
be had from the deeps of each human pipe, 
and all goes banging into discord. Deli- 
cate business! To be appreciated only by 
the surgeon cutting away death, down among 
naked nerves at the roots of life. 

It is clear, then, that the learned advocate 
— this deft handler of human passions— is 
working at the very fountain-head of all art, 
and the other workers are his brethren, only 
younger and somewhat given over to dreams. 
If this is precious knowledge, indispensable 
to all literary excellence, is not that one who 
comes from the learned profession of the 
law best equipped among all the craftsmen? 
If fact is to be reproduced, he has under his 
fingers the rules by which all fact is to be 





determined; if the nature of men is to be 


| dealt with, he has sounded every deep and 
| shoal of it; if the waters of the heart are to 


be troubled, he knows the way down into the 


pool. And he claims no esoteric secret, no 
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mystic origin for his knowledge, no whis- 
pered word from behind the stars, no genius 
but the genius of interminable labor. He 
had no moment of inspiration when he heard 
better than other men, no moment of illu- 
mination when his sight was clearer. What 
he has known of truth, he has learned, 
where all may learn, watching the great face 
of nature day and night, and every day and 
night. 

But the law hath yet another hold upon 
the body of this maid. Our craft, if you 
please, and this art, if you please, bears the 
In the 
beginning, the law of fitness obtained with- 


deep stamp of a common kinship. 
out question. He who was swift of foot 
hunted for the tribe, and he who was big of 
limb fought for the tribe, hurling its wea- 
pons and bellowing its war-cry ; and he whose 
head was clearest, observed and reasoned, 
plotted and planned and counselled, that the 
tribe might win and live. This man who re- 
flected, who pondered over the experience 
of his fellows seeking the truth, who hunted 
for the cause behind the things around him, 
who foresaw the event afar off and prepared 
his people to meet it; this man, who said 
whether the tribe should go out to the chase 
or up to the battle or lie hidden in the caves 
among the hills, this first leader was the first 
lawyer. To him men came with their simple 
quarrels, and he passed judgment; learning 
to detect the truth from word and gesture 
and incident and the rule of probabilities — 
and then, as the daylight broke into the 
world, he saw the rights of men and bound 
the families into the tribe and the tribe into 
the state. 

He was also the first man of letters. He 
remembered and handed down the traditions 
of old He gathered the strange 
stories of his people, and lopped off the 


times. 


grotesque, the improbable, the absurd, re- 
casting them into proper proportion. He 
built, too, the fable and the tale, modelled 





after events as he had seen them, but with a 
finer harmony and a more artistic sequence. 
It was not until the work-a-day world ap- 
proached its meridian, and the business of the 
law had grown vast and exacting, that this 
splendid lover of literature was forced out 
of her street companionship. It was then 
only that she came lingeringly and at longer 
intervals to call him out into the sunshine. 
She who loved the great world so well, its 
green hills, its broad stretches of meadow- 
land and the deep forests where the Faery 
haunted. And standing with her, he saw 
what men dreamed of when they slept, — 
treasure buried by the sea, and the lost 
spring of perpetual youth gushing out un- 
And with 
his hand in hers, together they wandered 
across the world into a land of unending 
summer, to the kingdom of Queen Mab, to 
the enchanted island of Morganna the Fay, 
and with them went trooping the men and 
maids who love the moon, and the merry 
children of the rainbow and Pan piped, and 
the world was young. 

But the chiefest 
her when she came 
her beauty, how can it be written? 
like had 
bling down from a painter’s canvas; shoul- 
ders like hers he had sometimes seen rising 
out of a sculptor’s marble, but such a smile 
he had not seen before on the crust of the 


der the roots of the mountains. 


blessing was to see 
to him,—the lure of 
Hair 
seen tum- 


hers he sometimes 


earth. Like hers glowed the face of the 
golden Helen when she prayed to Venus in 
the temple at Sparta. Like hers glowed 
the faces of the nixies when they danced 


bare-limbed banks of the Rhine; 


and like hers glowed the faces of the sirens 


on the 


when they flashed their naked bodies on the 
haunted isles of the Aegean sea. 

It is little wonder that the great Chancel- 
lor d’Aguesseau, with the jurisprudence of 
France in his hand, pined like a captive for 
the republic of elegant letters. 
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THE GOLDEN AGE OF LAW. 


N the realms of law, history assuredly is 

both instructive and entertaining, for it 
shows what a miserable myth the “ golden 
age” is, and exposes the sham of the “ good 
old days.” It is impossible to imagine how 
any one who has read Lord Campbell’s 
‘‘ Lives,” the “ State Trials,” and such im- 
portant legal works as Stephen’s “ History 
of the Criminal Law,” can ever regard the 
past with feelings other than those of pro- 
found disgust. 

Let us consider what was the position of 
a man charged with an offense in the time 
of the last two Stuart kings—the end of 
the seventeenth century. 

This period is chosen, not because it was 
exceptionally bad, but because it is more 
generally interesting, although the days of 
the Tudors would reveal details as cruel and 
as unjust, when the brutality of Sir Edward 
Coke, and other servants of the Crown, 
equalled that of Scroggs and Jeffreys. 

Legal procedure was very different then 
to what it is now, and its terrible intrinsic 
unfairness can be understood when one re- 
flects that the proceedings in a criminal 
court were initiated and conducted on the 
supposition that the prisoner was guilty of 
the offense charged against him: that in 
cases of treason and felony, which then 
practically included all serious offenses, the 
prisoner was not allowed to have counsel to 
represent him, except by leave of the court 
—seldom given —and then only to argue 
points of law. 

It was a long time before counsel were 
permitted to cross-examine, and it was not 
until 1837 that they could address the jury 
in defense. To one acquainted with the 
technicalities of our criminal courts, the 
procedure adopted, e. g. in the seventeenth 
century, of arraying against a man on trial 
for his life, a number of eminent counsel, all 





of whom addressed the jury, and then refus- 
ing the prisoner— generally ignorant of law 
—the privilege of legal assistance, seems 
shameful in the highest degree. Better by 
far it should be as now, and that the prisoner 
should be given every latitude and every 
chance of escaping punishment. 

Again, the scale on which punishments 
were awarded was terrible; high treason, 
petty treason, piracy, murder, arson, bur- 
glary, housebreaking, and putting in fear, 
highway robbery, horse stealing, stealing 
rom the person above the value of a shilling, 
and two other offenses, were punishable with 
death, whether the offender could read or 
not. If he could not read, and was there- 
fore unable to claim benefit of clergy, all 
felonies and every kind of theft above the 
value of a shilling, and all robbery were 
capital crimes. Flogging was a most popu- 
lar punishment, especially in cases of mis- 
demeanor, and such tortures as cutting off 
the ear, slitting the nose, burning in the 
hand, were freely dispensed by judges. 
Burning to death was the regular punish- 
ment for women found guilty of treason. 
But enough has been said on this subject 
to show how materially in this respect the 
‘‘good old days” differed from our de- 
cadent age. 

And now, limiting our observations to the 
specified period, let us turn to the most 
interesting cases which were tried during 
those reigns, which have been termed “ per- 
haps the most critical part of the history of 
England,” and we cannot do better than 
commence with a trial, which is not only a 
monument of injustice, but one of constitu- 
tional import. 

The Regicides, i. e. those who were con- 
cerned in the execution of Charles I, and 
were excepted from the act of indemnity, 
were arraigned at the Old Bailey, on the 
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tenth of October and following days, A. D. 
1660, for high treason. 

The unfairness meted out to them sub- 
sequently was foreshadowed by the con- 
sultation between the prosecuting counsel 
and the judges commissioned to try the case, 
to resolve many points “ preparatory to the 
trials of the murderers of the late king.” 

One of the points determined at this ex- 
traordinary meeting was, “‘ that it was better 
to try these traitors” at the sessions at New- 
an admirable instance of prejudging 

The charge of Lord Chief Baron 


gate 
a case, 


Sir Orlando Bridgman to the grand jury 
contained such passages as, ‘‘I have done 
in this particular, to let you see that the 
supreme power being in the king, the king 


is immediately under God, owing his power 
to none but God,” and was a high testimony 
to the truth of the doctrine of ‘ Divine 
Right.” The grand jury found Ailla vera, 
and on the tenth of October, Sir Hardress 
Waller, Colonel Thomas Harrison, and Mr. 
William Heaveningham were brought to the 
bar, and charged that each of them with 
others, ‘not having the fear of God before 
his eyes, and being instigated by the devil, 
did maliciously, treasonably, and feloniously, 
contrary to his due allegiance and bounden 
duty, sit upon and condemn our late sover- 
eign lord, King Charles the First, of ever- 
blessed memory, and also did upon the 
thirtieth of January, 1648, sign and seal a 
warrant for the execution of his late sacred 
and serene majesty, of blessed memory,” etc. 





Sir Hardress Waller pleaded guilty, but 


the others put themselves on their country, 
and, having severed their challenges, were 
tried separately. Colonel Harrison, with 
whom it is proposed aione to deal, was tried 
first. In opening the case, Sir Heneage 
Finch, the solicitor general, spoke in blas- 
phemous terms of Charles I, and prefaced 
volleys of abuse and irreligious bombast by 
the announcement, ‘‘ We bring before your 
lordships into judgment this day the mur- 
derers of the late king.” 


Even the spectators seemed to think the 
proceedings extraordinary, for when one of 
the counsel for the crown stated that the 
prisoner’s guilt was clearly proved, they 
hummed, and called forth a rebuke from 
the Lord Chief Baron. 

‘Gentlemen, this humming is not becom- 
ing the dignity of the court. It is more 
fitting for a stage play than for a court of 
justice.” 

Subsequently the prisoner applied to be 
allowed to employ counsel to argue a diffi- 
cult point of law involved; but the court 
refused it, the recorder saying, “ This gen- 
tleman hath forgot their barbarousness ; they 
would not hear the king!” 

Harrison’s defense seems to have been 
one of much merit, but it was impossible 
for him, a layman, to argue the very diffi- 
cult points of law in his case, and, further- 
more, even had he been allowed counsel, it 
is hardly likely that Sir Orlando and his 
brethren would have lent an impartial ear 
to his arguments. 

North says of the presiding judge, ‘“‘ He 
every- 
more justly 
His co- 


labored very earnestly to please 
body”; but for ‘‘ everybody ”’ 
should be written ‘‘the king.” 
operation in the butcheries that followed 
the Restoration is of itself sufficient to stamp 
him with infamy. 

Another scandalous trial occurred in 1662, 
when a man named Tonge and five others 
were indicted at the Old Bailey for high 
treason. The evidence was far from being 
conclusive against them; but, whether that 
is so or not, the summing up of the presid- 
ing judge, Sir Robert Foster, is as fine a 
specimen of judicial subserviency as could 
well be obtained. 

‘My masters of the jury: I cannot speak 
loud to you, you understand the nature of 
this business, such as I think you have not 
had the like precedent in your time. My 
speech will not give me leave to discourse 
of it, for the witnesses, they are none but 
such as honest men: it is clear they all 
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agreed to subvert the government, to de- 
stroy his majesty. What can you have 
more! Two of the witnesses are without 
exception, but I do not see any way but 
their testimony is good. For the parties, 
they in themselves are very inconsiderable: 
these are but the outboughs, and if such 
fellows are not met withal, these kind of 
people are the fittest instruments to set up 
a Jack Straw or a Wat Tyler. Therefore 
you must lop off these, or else they will 
encourage others. You see, one of their 
own company hath confessed the fact, out 
of remorse at his own conscience. But I 
leave the evidence to you. Go together.” 

Such a speech needs no comment; but 
one would scarcely believe it represented 
the judicial directions in a case of high 
treason, if it were not a proved fact. 

Why the trial of Mary Moders, a/zas Mary 
Stedman, styled the German princess, at the 
Old Bailey, in 1663, for bigamy, should have 
been included in the state trials it is hard 
to say, but it is highly amusing, neverthe- 
less. 

She pleaded not guilty, demanded in the 
usual form to be tried ‘By God and my 
country,” and after the clerk had wished 
““God send thee a good deliverance,” she 
was sent back to jail to await her trial on 
the morrow. And then, so says the report, 
‘‘ Her husband, the young lord, told her, he 
must now bid good bye of her for ever. To 
which she replied, 

‘Why, my Lord, ’tis not amiss, 

Before we part to have a kiss,’ 
and so saluted him and said, ‘What a 
trouble and a noise is here of a cheat. You 
cheated me and I you. You told me you 
were a lord, and I told you I was a princess, 
and I think I fitted you,’ and so saluting, 
they parted.” 

The next day she came into court “ina 
black velvet waistcoat, dressed in her hair, 
trimmed also with scarlet ribbands,”’ and 
laughed so much at “the young lord,” that 


he left the court ‘‘ by advice of his friends.” | 


s 
| 
| 
| 
| 





| 





The evidence was dead against her, although 
much of it was wrongly admitted — the al- 
leged real husband’s statement being given 


| by a third party before the jury, and also 


evidence that the prisoner had been tried 
for bigamy before and acquitted. However, 
she was equal to all irregularity, and de- 
livered an extraordinarily able speech in her 
defense, the line being that her husband’s 
father ‘‘ hunted after her life,” because she 
was poor and his son had married her think- 
ing she was rich. 

Now, whether it was due to her ability or 
the black velvet waistcoat, it is certain that 
the judge warmly espoused her cause, and 
amid some hissing and clapping of hands 
she was acquitted. 

The present-day procedure at the Old 
Bailey is, in many respects, very different 
from what it was in Charles II’s reign. 

Now a judge, or a barrister, appointed 
for the purpose, presides at each trial, and 
the Lord Mayor and 
they grace the judicial benches with the 
dignity of their presence, take no part in the 
proceedings. 

This was certainly not the case in the 
celebrated trial of Penn and Mead on the 
first of September, 1670, by a court consist- 
ing of the mayor, the recorder, five alder- 
men, two sheriffs, and a certain Richard 
Browne, all of whom took a very active part 
in the trial. 

The prisoners were Quakers, and were 
charged with what nowadays would be un- 
lawful assembly or street obstruction, but 
which in those days had a religious, and 
therefore a political significance. When the 
court opened, the prisoners, their hats hav- 
ing removed by an official, were 
brought to the bar, and the following in- 
cident occurred: 

“Mayor: ‘Who had you put off their 
hats? Put them on again.’ 

‘Recorder (to prisoners) : ‘Do you know 


aldermen, although 


been 


| where you are? 


* Penn: * Yes,’ 
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“Recorder: ‘Why do you not pull off | 


your hat, then?’ 

“Penn: ‘Because I do not believe that 
to be any respect.’ 

“Recorder: ‘Well, the court sets forty 
marks apiece upon your head as a fine for 
your contempt of court.’ 

“Penn: ‘I desire it might be observed 
that we came into the court with our hats 
off, that is, taken off, and if they have been 
put on since, it is by order of the bench, 
and therefore not we but the bench should 
be fined.’” 

Penn’s language was not over-respectful, 
but it is scarcely possible to believe that 
even political judges could have acted as 
this tribunal did. 

Later Penn asked on what law he was 
indicted, and was told the Common Law. 
He asked what it was, and was told by the 
recorder, ‘You must not think that I am 
able to sum up so many years and run over 
so many adjudged cases, which we call 
Common Law, to answer your curiosity.” 

On Penn very properly persevering with 
his questions the recorder spoke to the 
mayor. ‘“ Take him away, my lord: if you 
take not some course with this pestilent 
fellow to stop his mouth, we shall not be 
able to do anything to-night”; and the 
mayor ordered the officials to ‘“‘turn him 
out into the bale-dock.” Which being done, 
the worthy civic dignitary thoughtfuliy told 
the other prisoner, “‘ You deserve to have 
your tongue cut out.” 


| 
What the “ bale-dock” was is not quite | 


clear, but in the report it says that Penn 
remained there until for another contempt 


he was turned into the ‘hole,’ in which | 


‘stinking hole” he remained till the end of 


the trial. 
When the jury failed to agree, the mayor, 


following the lead of one of the aldermen, | 
said to the foreman, “ Sirrah, you are an | 





impudent fellow—an impudent, canting 
fellow; I warrant you you shall come no 
more upon juries in haste.” 

In those days, therefore, it was apparently 
regarded as an honor to serve on a jury, 
and in that respect times have indeed 
changed. However, one at least did not 
hold that opinion, for he begged to be 
dismissed on the ground of “ indisposition 
of body”; but his prayer was not granted, 
the mayor observing, ‘‘ You are as strong as 
any of them; starve and hold your prin- 
ciple.” 

The jury were then locked up the whole 
of that night, the next day and the follow- 
ing night, without meat, drink, fire, or any 
other accommodation, but still they would 
not find the prisoner guilty. In the end 
the court were forced to accept a verdict of 
“not guilty,” and the recorder then fined 
the jury “ forty marks a man and imprison- 
ment till paid.” The upshot of this cele- 
brated trial was that Bushell, the foreman, 
sued out his writ of habeas corpus and was 


| discharged from imprisonment, it being held 


that the return to the writ that he had been 
imprisoned for finding a verdict ‘“ against 
full and manifest evidence, and against the 
direction of the court,” did not justify his 
imprisonment. This case established the 
immunity of jurors in respect of their ver- 
dict, and once and for all determined their 
right to return a ‘‘ general” verdict, or, in 
other words, to regard circumstances and 


| motives, and not merely the strict issue. 


This right, although Lord Mansfield in the 
“North Briton” case tried to destroy it, 
was even more firmly fixed than before by 
Fox’s Libel Act, and in spite of the latter- 
day opposition of some of the less-distin- 
guished judges, remains to this hour invio- 
late, and the main charter of individual 
freedom in this country. 
— Law Magazine and Review. 
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THE FIRST TEN SECRETARIES OF STATE. 


By Satie E. MarsHaALL Harpy. 


HE history of the state department is 

perhaps more interesting than that of 
the executive. Certainly the men who have 
been at its head are among the most eminent 
of American statesmen, which cannot be said 
with truth of all of those who have occupied 
the presidential chair. 

The service of the first ten secretaries of 
state covers a period of nearly half a century, 
and no other forty-two years since the 
United States became a nation have been 
more momentous. Well for us, then, that 
they were chosen from among our greatest 
men. 

Five of them were from Virginia, Thomas 
Jefferson, Edmund Randolph, John Mar- 
shall, James Madison and James Mon- 
roe. Of the other five, Timothy Pickering 
was appointed from Pennsylvania; Robert 
Smith from Maryland; John Quincy Adams, 
from Massachusetts; Henry Clay, from 
Kentucky, and Martin Van Buren, from 
New York. 

All of them were lawyers, or, at least, had 
studied law. Half of them had measured 
their diplomacy with that of skilled Euro- 
pean statesmen. Jefferson had negotiated 
treaties with the principal European coun- 
tries and had been minister to France. 
John Marshall had been one of the special 
envoys to France to try to arrange our diffi- 
culties with that country. Monroe had been 
minister to France and England. John 
Quincy Adams had represented the United 
States in Russia and England, and Henry 
Clay had been one of the commissioners, in 
1814, to negotiate a treaty of peace with 
England and had signed the treaty of Ghent. 
Five of them were afterward Presidents of 
the United States: Jefferson, Madison, Mon- 
roe, John Quincy Adams and Van Buren, 


I. 





and a sixth, John Marshall, became chief 
justice. 

The longest time any of them. held the 
office was eight years, James Madison and 
John Quincy Adams; the shortest, one 
year, Edmund Randolph and John Mar- 
shall. Timothy Pickering and James Mon- 
roe each served six years, and Henry Clay 
and Martin Van Buren, two. 

The first secretary of state, Thomas Jef- 
ferson, was appointed by President Wash- 
ington, and served from 1789 to 1794. He 
was forty-six years old. He came of good 
Welsh stock on his father’s side, and his 
mother was a Randolph, of the rich and 
prominent Randolph family of England. 
He was born April 2, 1743, and was one of 
nine children. 

He is said to have been very like his 
mother and to have inherited his taste for 
literature from her. Certainly he owed to her 
the most of his training, for his father died 
before he was fourteen years old. Thomas 
Jefferson was slender and very tall, being 
six feet and two inches in height. 

' When at twenty-four he began to practice 
law, it is said, ‘‘ He did not gamble or drink, 
use tobacco or swear, in short avoided all 
the vices of the young Virginia gentry of 
that day.” It was in 1767 that he was ad- 
mitted to practice law at the Virginia bar. 
His diary shows he had sixty-eight cases the 
first year ; one hundred and fifteen for 1768 ; 
one hundred and ninety-eight in 1769; one 
hundred and twenty-one in 1770; one hun- 
dred and thirty-seven in 1771 ; one hundred 
and fifty-four in 1772; one hundred and 
twenty-seven in 1773, and only twenty-nine 
in the troublous days of 1774. 

He was nota good speaker, and his voice 
was very unpleasant. On New Year’s day, 
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1772, he married Mrs. Martha Wayles Skel- 
ton, the daughter of an eminent lawyer of 
that day. She was rich, and his marriage 
doubled his fortune. His wife’s health was 
wretched for several years, and he refused a 
number of important offices on that account. 
At the last, he is said to have sat for weeks 
at her bedside and to have given all ne- 
cessary medicines and food with his own 
hands. His eldest daughter wrote: “When 
she died, he fainted, and remained so long 
insensible that they feared he would never 
revive.” 

When the Congress appointed a com- 
mittee of five to prepare a declaration of 
independence, Mr. Jefferson had one more 
vote than the other four; John Adams, 
Sherman and 
therefore 


Benjamin Franklin, Roger 
Robert R. Livingston, and 
made chairman of the committee. 

When he received Washington’s letter 
appointing him secretary of state he re- 


was 


plied : 

‘You are to marshal us as may be best 
for the public good.” He left Monticello 
for New York on the first of March in his 
own carriage, going three miles an hour in 
the daytime and one mile an hour at night. 
He stopped on the way, at Philadelphia, to 
pay a visit to the aged Dr. Benjamin Frank- 
lin. It was during his term as secretary 
that Jay’s treaty with England was made. 

Washington, claiming that he had been 
elected by the whole people, tried to make 
his administration no-party adminis- 
tration,” and therefore chose his first cabinet 
from both the Federalist and Republican 
parties. It, however, did not do, and from 
the first, the two leaders, Hamilton and Jef- 
ferson, clashed. When the war between 
England and France began, Hamilton sym- 
pathized with England, and Jefferson with 
France, and the breach between them grew 
wider and wider until it was so unpleasant 
that Mr. Jefferson resigned his place in the 
cabinet, on the fifth of January, 1794, and re- 
tired to Monticello where he remained until 


“a 





three years later, when he was elected Vice- 
President of the United States. 

When Mr. Jefferson resigned, Washington 
appointed Edmund Randolph secretary of 
state. Edmund Jennings Randolph was born 
August 10, 1753, in Tazewell Hall, near 
Williamsburg, Virginia. He was descended 
from the ancient and honorable family of 
Sir John Randolph of the county of Wilts, 
England. After a brilliant career at college 
he studied law with his father in Williams- 
burg and gained easy and early success at 
the bar. He had a high reputation with the 
judges and his brother lawyers for legal ac- 
curacy and exact thinking. William Wirt 
describes him as: ‘Of a large and portly 
figure; features uncommonly fine; his dark 
eyes and his whole countenance lighted up 
with an expression of the most conciliatory 
sensibility ; his attitude dignified and com- 
manding ; his gesture graceful and easy; his 
voice perfect harmony; and his whole man- 
ner that of an accomplished and engaging 
gentleman.” 

During the Revolutionary war he was 
an aide-de-camp to Washington and a 
member of his military family. He 
the first attorney-general of Virginia, with 
a salary of £200. In 1777 he married Miss 
Betsey Nicholas, a daughter of Hon. Robert 
Carter Nicholas, State treasurer of Virginia. 

The ‘‘ Gazette” of that time says: ‘“ Ed- 
mund Randolph, Esquire, attorney-general of 
Virginia, to Miss Betsy Nicholas, a young 
lady of amiable sweetness of disposition, 
joined with the finest intellectual accom- 
plishments, cannot fail of rendering the wor- 
thy man of her choice completely happy.” 

They were born in the same town, with- 
in twelve hours of each other, and an aunt 
of Randolph’s laughingly predicted that, 
although the two families were not on 
speaking terms at the time, these children 
would unite them by marrying. ‘‘ His suc- 
cess at the bar,” says Grigsby, “was ex- 
traordinary, — clients filled his office and be- 
set him on the way from his office to the 


was 
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court-house with their papers in one hand 
and their guineas in the other.” 
member of the 
which framed the Constitution, several times 
a member of Congress, and defeated Richard 
Henry Lee in the race for governor of Vir- 


He was a convention 


ginia in 1786. From his twenty-second to 
his forty-second year he was never out of 
office and never sought it. He was the first 
attorney-general of the United States, and 
when Jefferson resigned as secretary of state, 


he suggested Randolph to Washington for | 
The salary of secretary of state | 


the place. 
was then $3,500. 

On qualifying, he wrote to Washington: 
‘““] must entreat you, sir, to receive my 
affectionate acknowledgments for the vari- 
ous instances of your confidence, and to be 


assured that, let the consequences be what | 
dence so immediately withdrawn, without a 


they may, in this perilous office no consider- 


ation of party shall ever influence me; that | 
nothing shall ever relax my attention or | 
warp my probity, and that it shall be my | 
study to become an accurate | 
| hereby resign it.” 


unremitted 
master of this new and important business.” 


Unfortunate, indeed, was it for him that he | 


ever accepted the office. No man could have 
filled it acceptably at that time. It is said 
that his labors, while at the head of the state 
department, have been unsurpassed in the 


history of our government, and that the | 


tenderness of the letter with which he re- 
called our minister to France, Gouverneur 
Morris, although a political opponent, com- 
mands the admiration of all who read it. 

Sad indeed was it that such a man could 
have been ever suspected of intrigue with 
the French much _ less 
treated in such a way that he was forced to 
resign. The following is his letter to Wash- 
ington: 


minister, Faucet, 


“Immediately upon leaving your house 
this morning I went to the office of the de- 
partment of state, where I directed the room 
in which I usually sit to be locked up, and 
the key to remain with the messenger. My 
object in this was to let all the papers rest 
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as they stood. Upon my return home I 
reflected calmly and maturely upon the 
proceedings of this morning. Two facts 
immediately presented themselves; one of 
which was, that my usual hour of calling 
upon the President had not only been post- 
poned for the opportunity of consulting 
others upon a letter of a foreign minister, 
highly interesting to my honor, before the 


| smallest intimation to me; but they seemed 


also to be perfectly acquainted with its con- 
tents and were expected to ask questions 


for their satisfaction. The other was, that 


| I was desired to retire into another room, 
until you should converse with them upon 


what I had said. Your confidence in me, 


| sir, has been unlimited; and I can truly 


My sensations then can 
that confi- 


affirm, unabused. 
not be concealed when I find 


word or distant 
dropped to me. 

in your room, is a situation in which I can- 
not hold my present office, and, therefore, I 


hint being previously 


This, sir, as I mentioned 


President Washington then appointed 
Timothy Pickering. Although appointed 
from Pennsylvania, Mr. Pickering was born 
in Salem, Massachusetts, July 17, 1745. 
He was a great-great-grandson of John 
Pickering, who came from England in 1642 
and scttled in Massachusetts. He graduated 
at Harvard in 1763. He studied law, but 
practiced a very short time. He 
soldier in the Revolution and after the war 
went into business in Philadelphia. He 
very important treaty for 
He 
was postmaster-general and secretary of 
On the resignation of Mr. Randolph, 


was a 


negotiated a 


war. 


| he acted as secretary of state for three months 


and then was appointed to that office. He 
was forty-nine years old. While he was 
secretary, France refused to receive Gen. 
Charles Cotesworth Pinckney, the minister 
Washington had appointed, and committed 
repeated depredations on our West India 
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commerce. Three envoys extraordinary 


Pinckney, Marshall and Gerry were sent to | 


try to settle our differences with that nation. 
Their instructions ‘Peace and 
reconciliation to be pursued by all means 


were: 


the United States, but no national engage- 
ments to be impaired.” Copies of the 
papers transmitted to the state department 
lie before me in Chief-Justice Marshall’s 
clear, plain handwriting, that handwriting 


that was so indicative of the character of | 


the man. 
Talleyrand, the French minister of foreign 
affairs, but in vain “the prince of Diplo- 
mats’”’ brought all his powers to bear upon 
them. 

The following story gives a good idea of 


They had several interviews with 


the character of the man they had to deal 
The 
visit of Talleyrand to the old Prince de 
Condé, who, though he still retained his 
natural urbanity and politeness, had in a 
He ad- 


with. incident occurred 


great measure lost his memory. 
dressed Mr. Talleyrand several times by a 


title that did not belong to him, and his valet | 
| paid his debts, and bought him a farm in 
The | 


endeavored to set him right by whispering 
to him the real name of his visitor. 
old prince flying into a passion demanded 
of his servant how he dared to mention to 
him the 
turning to Tallyrand himself, asked him if 
he knew the ‘“My lord,” replied 
the arch hypocrite, ‘it been 
years since I knew the person of whom you 


name of such a scoundrel, and 


rascal. 


has two 


speak.” 


The following is the final letter sent by | 


the envoys to the secretary of state: 


PaRIs, November 27, 1797. 

Frequent and urgent attempts have been 
made to inveigle us again into negotiations with 
persons not officially authorized, of which the 
obtaining of money is the basis; but we have 
persisted in declining to have any further com- 
munication relative to diplomatic business with 
persons of that description, and we mean to ad- 
here to this determination. We are sorry to in- 


during a 


| o.¢ 
| the position. 
| forty-five years old. 


| ber 





form you that the present disposition of the 
government of this country appears to be as un- 
friendly towards ours as ever, and that we have 


| very little prospect of succeeding in our mission. 


We are all of the opinion that if we were to re- 


: F ; | main here six months longer, without we were to 
compatible with the honor and the faith of | wit 


stipulate the payment of money, and a great deal 


| of it, in some shape or other, we should not be 


able to effectuate the object of our mission, should 
we be even Officially received, unless the pro- 
jected attempt on England was to fail, or a total 
change take place in the persons who at pres- 
ent direct the affairs of this government. 
We have the honor to be your most obedient 

servants, 

CHARLES COTESWORTH PINCKNEY, 

J. MARSHALL, 

E. GERRY. 
7o TIMOTHY PICKERING, £sg., Secretary of State. 


Mr. Pickering continued secretary of state 
until the difficulties with France, growing 
out of the X. Y. Z. papers, had reached a 
crisis and had led to a serious disagreement 


| between Mr. Adams and his cabinet, when 


Colonel Pickering was dismissed from office. 
He was very poor, and some citizens of Bos- 
ton, who admired him, subscribed $25,000, 


Massachusetts. He married, April 8, 1776, 
Rebecca White, who was born in Bristol, 
England, and their married life was very 
happy. 

When Mr. Adams Colonel 
Pickering, he appointed John Marshall to 


removed 


It was in 1800, and he was 
He was born Septem- 
24, 1755, at Germantown, Fauquier 
county, Virginia. The place is now called 
Midland and is on the Virginia and Midland 
railroad. He came of a long line of dis- 
tinguished men, among whom were many 
soldiers. His ancestral tree goes back to 
William le Mareschal, a commander in the 
army of William the Conqueror, whose 
share of the conquered lands the Domes- 
day Book shows were on the Welsh border, 
now Pembrokeshire, England. Other an- 
cestors were John Marshall, the leader of 
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the Irish nobility in their efforts to gain for 
Ireland the benefits of Magna Charta; John 
Marshall, who fought bravely under Eng- 
land’s banner in Bloody Mary’s time; John 
Marshall, who fought at the battle of Edge- 
hill in defense of King Charles; Bishop 
Keith of Scotland ; and Lieut.-Genl. Thomas 
Grymes of Cromwell’s army. 

His father, Col. Thomas Marshall, was a 
brave soldier in the Revolutionary war, and 
his mother was Mary Keith, a woman of 
great force of character and pleasing in 
mind, person, and manner. 

John Marshall the 
solemnity and beauty of the unchangeable 


was reared amid 
Blue Ridge mountains, and the lessons they 
taught and the spell they cast upon him in 
infancy and early youth remained forever 
with and about him. He was in turn cap- 
tain in the army of the Revolution: member 
of the Virginia legislature ; member of Con- 
gress; secretary of war; secretary of state 
and third chief-justice of the United States, 
and declined, at time and another, 
the offices of attorney-general, minister to 
France, and associate justice, which were 
by Washington John 


one 


offered him and 
Adams. 

He went to William and Mary college 
and attended the law lectures of Professor, 
afterwards Chancellor, Wythe, and the lec- 
tures on natural philosophy of President, 
afterwards Bishop, Madison. When he first 
appeared in Richmond to argue a case he 
sauntered about the streets in a_ plain 
linen round-about, looking like a country 
bumpkin; but once in court, it is said, he 
astonished the judge and the bar by his 
wonderful power of analysis. This anecdote 


“He 
the 


is told of his appearance at this time. 

was one morning strolling through 
streets of Richmond, attired in a plain linen 
round-about and shorts, with his hat under 
his arm, from which he was eating cherries, 
when he stopped in the porch of the Eagle 
hotel, indulged in some little pleasantry 
with the landlord, and then passed on. A 





gentleman from the country then present, 
who had a case coming before the court of 
appeals, was referred by the landlord to 
Marshall, as the best advocate for him to 
employ, but the careless, languid air of the 


| young lawyer had so prejudiced Mr. P., that 


he refused to engage him. On entering the 
court, Mr. P. 
the clerk of the court to Mr. Marshall, and 


At this mo- 


was a second time referred by 


a second time he declined. 
ment entered Mr. V., a venerable looking 
gentleman with a powdered wig and black 
coat, whose dignified appearance made such 
an impression on Mr. P., that he at once 
engaged him. In the first case which came 
on, Marshall and Mr. V. 
the court. The vast inferiority of his ad- 
vocate was so apparent that at the close of 


each addressed 


the case Mr. P. introduced himself to young 
Marshall, frankly stated the prejudice which 
had caused him, in opposition to advice, to 
employ Mr. V., that he extremely regretted 
his error, but knew not how to remedy it. 
He had come into the city with one hun- 
dred dollars as his lawyer’s fee, and had but 
five left, which, if Marshail chose, he would 
give him for assisting in the case. Marshall, 
pleased with the incident, accepted the offer, 
not however without a sly joke at the im- 
portance of a powdered wig and a _ black 
coat.” 

Frances W. Gilmer thus described his 
manner of speaking: “So great a mind, 
perhaps, like large bodies in the physical 
world, is with difficulty set in motion. That 
this is the case with Mr. Marshall is man- 
ifest from his mode of entering on an argu- 
ment, both in conversation and in public 
debate. It is difficult to rouse his faculties. 
He begins with reluctance, hesitation, and 
vacancy of eye. Presently his articulation 
becomes less broken, his eye more fixed, 
until finally his voice is full, clear and rapid, 
his manner bold and his whole face lighted 
up with mingled fires of genius and passion, 
and he pours forth the unbroken stream 
of eloquence, in a current, deep, majestic, 





JOHN MARSHALL, 








smooth and strong. He reminds one of 


some great bird, which flounders on the 
earth for a while before it acquires impetus 
to sustain its soaring flight.” 

His practice paid him only between five 
and six thousand dollars, although it ex- 
ceeded that of any other lawyer in Virginia. 
A French peer, the Duke de Liancourt, 
who was travelling in this country a little 
later, said of him: “Mr. J. Marshall, con- 
spicuously eminent as a professor of the law, 
is beyond all doubt one of those who rank 
highest in the public opinion at Richmond. 
He is what is called a Federalist, and, per- 
haps, at times, somewhat warm in support 
of his opinions, but never exceeding the 
bounds of propriety, which a man of his 
goodness, prudence and _ knowledge is in- 
capable of transgressing. His political en- 
emies allow him to possess great talents, but 
accuse him of ambition.” 

The great lawyer, William Wirt, gave 
this advice to a lawyer friend: ‘* Aim ex- 
clusively at strength. From Marshall’s emi- 
nent success I say, if I had my life to go 
over again, I would practice on his maxim 
with the most vigorous severity, until the 
character of my mind was established. Imi- 
tate John Marshall's and Locke’s simple 
reasoning. The world will 


process of £ 
ever give its sanction to this as the truest 
criterion of superior minds.” 

The paper which contained a full state- 
ment and defense of the American policy 
towards France, sent by the envoys to the 
minister (Talleyrand) of foreign affairs, to 
be presented to the directory, was drafted 
by General Marshall. It evidences through- 
out that penetrating insight into the hidden 
meaning of things which ever distinguished 
him. Upon his return from France a din- 
ner was given him by both houses of Con- 
gress, and at it one of the toasts was the well 
‘Millions for 
but not a cent for tribute.” 

Patrick Henry wrote to Mr. Blair of 
Marshall 


known sentiment: defense, 


Richmond: ‘ General and _ his 
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colleagues exhibited the American charac- 
ter as respectable. France in the period of 
her most triumphant fortune beheld them 
Her threats left them as she 


firm.” 


as unappalled. 
them, 
President Adams wrote to a friend: “ My 


found mild, temperate and 


new minister, Marshall, does all to my 
entire satisfaction.” The 
Secretary Wolcott says: ‘ With regard to 
Marshall’s doing everything to the Presi- 


biographer of 


dent’s satisfaction, everyone who knew Mar- 
shall knew that he possessed to an extraor- 
dinary degree the faculty of putting his own 
ideas into the minds of others, unconscious- 
ly tothem. The secret of Mr. Adams'’s satis- 
faction was, that he obeyed his secretary of 
state without being aware of it.” 
General Marshall’s instructions to Rufus 
King, our minister to England, respecting 
the claims of British creditors and neutral 
rights, evince his usual sagacity and firmness. 
Mr. King: “The United 
States do not hold themselves responsible 
Great Britain for 
negotiations with either of those powers, 


He wrote to 


to France or to their 
but they are ready to make amicable and 
The 


one and some- 


reasonable explanations to either. 


aggressions, sometimes of 
times of another belligerent power, have 
forced us to contemplate and prepare for 
war as a probable event. We have repelled, 
and we will continue to repel, injuries not 
dovbtful in their nature, and hostilities not 
to be misunderstood. But this is a situation 
of necessity, not of choice; it is one in 
which we are all placed, not by our own 
acts, but by the acts of others, and which 
we will change as soon as the conduct of 
others will allow us to change it.” 

While secretary of state, General Marshall 
wrote the following letter to Alexander 
Hamilton in regard to the candidates for 
Burr: “I 


cannot bring myself to aid Mr. Jefferson. 


the presidency, Jefferson and 


Perhaps respect for myself, should, in my 
present situation (head of the state depart- 
ment) deter me from using my influence, if 
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indeed I possess any, in support of either 
gentleman. Although no _ consideration 
could induce me to be secretary of state 
while there was a President whose political 
system I believed to be at variance with my 
own, yet this cannot be so well known to 
others, and it might be suspected that a de- 
sire to be well with the successful candidate 
had in some degree governed my conduct.” 

It was while on a visit home, during the 
Revolutionary war, that he met the girl who 
afterwards became his wife, and, as some 
one has said, ‘‘ to the amazement of all, and 
perhaps to her own, from that time his de- 
votion to her knew no variableness, neither 
” She was then a re- 
served, bashful girl of fourteen. She was 
Mary Willis Ambler, a daughter of Colonel 


shadow of turning. 


Jaquelin Ambler, the beloved treasurer of 
Virginia, and a descendant of the celebrated 
Huguenot Jaquelins. The family was so 
noted for its piety that the saying went in 
those days: “As pious as an Ambler.” 
His marriage was one of the three events 
of his life which he deemed worthy of com- 
memoration in the simple inscription which, 
two days before his death, he wrote to be 
placed on his tombstone. 

As one ot the last acts of his adminis- 
tration, Adams appointed John Marshall 
chief justice of the United States, but re- 
quested him to act as secretary of state dur- 
ing the remainder of his term. The same 
year Princeton College conferred the degree 
of LL.D. on him. 


CONSTITUTIONAL RIGHTS OF POLICY-HOLDERS. 


By A MEMBER OF THE CONSTITUTIONAL CONVENTION. 


ECENT insurance litigation in the State 

of New York has called attention. to 

the fact that under the statutory law, as en- 
forced by the courts, the holders of policies 
in domestic insurance corporations are with- 
out remedy in equity (perhaps in law) for 
any breach of contract, no matter how fla- 
grant. It is pertinent, therefore, to inquire, 
what are the constitutional rights of policy- 
holders? If the constitution does not pro- 
tect them, then they are at the mercy of the 
corporations, or of the attorney-general, who 
is, erroneously, supposed to have the right 
to interfere. This doctrine of the law of 
the State of New York, that a private cor- 
poration may be protected against actions 
by parties in interest by judicial construction 
and statutory enactment is of comparatively 
recent growth, and while the lower courts 
have made efforts to get back to first prin- 
ciples in the administration of the law, the 





court of appeals seems determined to fasten 
this doctrine upon the jurisprudence of the 
State, and as every one is supposed to know 
the law, it is important that persons entering 
into insurance contracts should know the 
limitations under which the contracting 
parties act, that they may govern themselves 
accordingly. 
of corporate exemption is found in the case 
of Uhlman v. New York Life Insurance 
Company (109 N. Y., 421), which, while 
within the reasonable rules of equity, in so 
far as that particular case was concerned, 
makes the suggestion that if the right of a 
tontine policy-holder to an accounting be 
conceded, it ‘‘ would place the company in 
the power of unscrupulous parties to take 
advantage of it for the purpose of endeavor- 
ing to levy contribution from it which it 
might pay in order to secure freedom to it- 
self from troublesome, expensive, unneces 


The germ of this new theory 
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sary and wholly disingenuous investigations | 
| State, acting in their sovereign capacity, had 


(and made in numerous suits) into the 
affairs of the company and its accounts run- 
ning through many years.” 
decided in June, 1888, and in 1890 the 
legislature enacted chapter 400 of the laws 
of that year, in which it was provided that 
“no order, judgment or decree, providing 
for an accounting or enjoining, restraining or 
interfering with the prosecution of the busi- 
ness of any life or casualty insurance com- 
pany, association or society of this State, or 


appointing a temporary or permanent receiv- | 


er thereof, shall be made or granted other- 
than upon the application of the 
attorney-general, on his motion, or 
after his approval of a request in writing of 
the superintendent of the insurance depart- 
ment, except in an action by a judgment 
creditor, or in proceedings supplementary to 
execution.” In 1892 the substance of this 
statute was enacted as section 56 of the In- 
surance Law, and in Swan v. Mutual Reserve 
Fund Life Association (155 N. Y., 9) the 
court holds that this ‘may be regarded as 
voicing a policy of the law,” and declares 
that “It cannot be said that the enactment 
of such a law is without good reason, or is 


wise 
own 


against a wise public policy. There is rea- 
son for making such a distinction between 
such insurance companies and other corpora- 
tions; for the former have characteristics, 
which entitle them to be almost public in 
their nature.” 

It is not the purpose of this discussion to 
follow the court in its remarkable special 
pleading to show that an insurance corpora- 
tion ought to be above the law, but to con- 


sider the provisions of section 56 of the | 
| requirements of chapter 690 of the laws of 


Insurance Law in its relation to the constitu- 


tion, and to call attention to “‘a policy of the | 
law” which has been laid down by a higher | 
authority even than that of the Court of 


Appeals of the Stateof New York. If the 


learned court had been as astute in discov- | 
ering the real policy of the law as it was in | 


finding reasons for supporting this statute, 


This case was | 





it might have learned that the people of this 


enacted that ‘‘ the term corporations as used 
in this article shall be construed to include 
all associations and joint-stock companies 
having any of the powers or privileges of 
corporations not possessed by individuals or 
partnerships. And a// corporations shall 
have the right to sue and shall be subject to 
be sued in all courts in like cases as natural 
persons” (Sec. 3, Art. VIII). The people in 
making their constitution in 1846 did not 
recognize that “ there is reason for making a 
distinction between insurance com- 
panies and other corporations,” and although 
the constitution has passed through two 
conventions, and has been under the con- 
sideration of one since that 
time, it remains to-day in the same form as 
when adopted in 1846, in so far as this pro- 
vision is concerned. Before that time the 
revised statutes (§1 Rev. St. (3d ed.) 732) 
provided that ‘‘ every corporation, as such, 


such 


commission 


has power to sue and be sued, com- 
plain and defend, in any court of law or 
equity,” and this has been the rule from the 
time of the Roman law. (Ency. Brit. vol. 
6, 432). It may be suggested that the 
statute under consideration does not deny 
the right of the individual to sue, but that 
it merely denies the right of the court to 
issue its process. It must be conceded how- 
ever, that a mere naked right to sue is of no 
importance, if the remedy is denied, and 
the court, in the Swan case (supra) has held 
on demurrer that the “ plaintiff has not legal 
capacity to maintain this action and it must 
be brought, if at all, by the attorney-general 
of the State of New York, pursuant to the 


1892; which apply to this action and pro- 
hibit the plaintiff from maintaining it.” 
Section 449 of the Code of Civil Proce- 
dure provides that ‘‘every action must be 
prosecuted in the name of the real party in 
interest, except that an executor or admin- 
istrator, a trustee of an express trust, or a 
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person expressly authorized by statute, may | general depends upon his discretion. But 
sue, without joining with him the person for | 


whose benefit the action is prosecuted,” and 
the court in the case of People v. Lowe 
(117 N. Y., 175), which denied the right of 
the attorney-general to bring an equitable 
action in behalf of certain parties in interest 
in the settlement of a building and loan as- 
sociation controversy, declares that it “is a 
general rule running through our whole sys- 
tem of jurisprudence, that no person shall 
bring a suit, or even be a party to one, un- 
less he has some interest therein; ... 


the | 





same rule, in reason certainly, applies to | 


actions commenced by the people.” 
case of the People v. Albany & Susquehanna 
Railroad Company (57 N. Y., 161,) it was 
said that “the people of this State have no 
general power to invoke the action of the 


In the | 
| peers.” 


| 
| 
| 


courts of justice by suits in their name of | 


sovereignty for the redress of civil wrongs | 


sustained by some citizens at the hands of 
others. When they come into court as 
plaintiffs in a civil action they must come 
upon their own right for relief to which they 
themselves are entitled. It is not sufficient 
fot the people to show that wrong has been 
done to some one; the wrong must appear 
to be done to the people in order to support 
an action by the people for its redress.” 
The court in the Lowe case (supra) pointed 
out that the attorney-general had no author- 
ity under the provisions of sections 1781, 
1782, to bring an action in behalf of the 
people to vindicate private rights, and we 
find no such authority, either under the 
provisions of the Code of Civil Procedure, or 
the insurance law; the latter simply denies 
to the courts the right to issue any judg- 
ments, orders or decrees in reference to a 
certain character of actions, except upon the 
application of the attorney-general, etc. It 
nowhere makes it the duty of the attorney- 
general to act, section 1808 of the Code 
having reference to the action provided for 
in Articles II, III] and IV of Title 2, and.even 
in this section the action of the attorney- 





this is of only incidental importance, and is 
referred to only because the learned court, in 
its opinion in the Swan case (supra) held 
that the statute did not impair the obliga- 
tion of the contract because it furnished a 
remedy. The point to be noticed is that 
the Code of Civil Procedure (section 449) 
gives a right of action to the real party in 
interest, and section one of article I of the 
State constitution declares that ‘‘no member 
of this State shall be disfranchised, or de- 
prived of any of the rights or privileges se- 
cured to any citizen thereof, unless by the 
law of the land, or the judgment of his 
That the law of the land does not 
mean a statute enacted for the purpose of 
working the wrong is too well established to 
require any citation of authorities at this 
time, and the statute having recognized the 
right of a party in interest to maintain an 
action, by what right does the legislature 
step in and defeat the right by denying to 
the courts the power to enforce its judg- 
ments ? 

Let us get this point clearly in mind. In 
the Swan case, for example, the plaintiff was 
a member of this State, guaranteed by the 
constitution all of the rights and privileges 
secured to any citizen thereof. Can there 
be any doubt that among the rights and 
privileges of a citizen of this State is the 
right to enter into a contract? Can there Le 
any doubt that the defendant, the Mutual 
Reserve Fund Life Association, was author- 
ized by the law of its creation to enter into 
a contract with the plaintiff, in common with 
other persons? Having the right to makea 
contract, can there be any doubt that among 
the rights and privileges of citizens of this 
State is a right to enforce contracts according 
to their terms, and in the manner common to 
the jurisprudence of the State? How is the 
legislature to say that two parties, fully au- 
thorized to make a contract, shall be denied 
admission to the courts for the purpose of 
enforcing the contract because one of the 
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parties happens to be a particular kind of 
insurance corporation? for section fifty-seven 
of the Insurance Law limits the operation of 
this so-called law to a particular class of in- 
surance companies. The constitution makes 
no such distinction; it declares that “all 
corporations shall have the right to sue and 
shall be subject to be sued,” not in the dis- 
cretion of the legislature, but “in all courts 
in like cases as natural persons.” The bill 
of rights found in the constitution of Massa- 
chusetts gives the true intent of the first 
section of the constitution of New York, 
when it declares (Section XI) that ‘“‘ Every 
subject of the commonwealth ought to find 
a certain remedy, by having recourse to the 
laws, for all injuries or wrongs which he may 
receive in his person, property or character. 
He ought to obtain right and justice freely 
and without being obliged to purchase it; 
completely and without denial; promptly 
without delay; conformably to the 
This is but an assertion of the com- 
mon law maxim that there is “no wrong 


and 
laws.” 


” 


without a remedy”; and, as was said in the 
case of Ashby v. White (2 Lord Raym. 
953) ‘Ifa man has aright, he must have a 
means to vindicate and maintain it, and a 
remedy if he is injured in the exercise and 
enjoyment of it; and, indeed, it is a vain 
thing to imagine a right without a remedy, 
for want of right and want of remedy are 
reciprocal.” 

Without taking time to consider the sug- 
gestion that the legislature in changing the 
remedy must give the new remedy to the 
party in interest, and not make it depend 
upon the discretion of a public officer, we 
pass to the consideration of a provision of 
the constitution which, in conjunction with 
the provision already quoted, has not been 
considered by the courts in dealing with 
these contracts of insurance. 
Article VI says: ‘‘The supreme court is 


continued with general jurisdiction in law 
and equity,” and the meaning of ‘“ general”’ 
is that which comprehends all, the whole 


Section I of | 


(Gracie v. Freeland, 1 N. Y., 228). In 
DeHart v. Hatch (3 Hun. 375) the leading 
case upon the question of the jurisdiction of 
the supreme court, Judge Daniels writing 
the opinion, it is said: “It (the constitu- 
tion) provided that there should be a su- 
preme court having general jurisdiction in 
The terms 
comprehensive that they include all cases of 


law and equity. used are so 
every description in law and equity, from 
the most important and complicated to the 
most simple and insignificant, and they im- 
peratively and positively endow the court 
with that extended jurisdiction. The lan- 
guage made use of is, that there shall be 
such a court, having the jurisdiction de- 
clared; and that was given to it, not to be 
exercised the 
might afterward provide or enact, or as that 
body and the court combined should at any 
time elect, but for the purpose of being at 
all times maintained and preserved for the 
benefit of those who might be farties to con- 
troverstes tn either law or equity. 
diction conferred upon the court included 
both the power to entertain, progress, and, 
in the end, determine all civil actions, and 
the duty also to do those things; and for 
that reason, suitors in such cases have the 
right to require them to be done. 7he juris- 
diction was conferred for their benefit, and 
to secure and promote the stability and good 
order of the State. It was rendered perma- 
nent and uniform in its nature, and as those 
attributes are provided for it by the fair im- 
port of the constitution, it has not been left 
to the legislature either to abridge or limit 
them by any interposition on its part. For, 
if anything of that kind can be accomplished 
by legislation, then the jurisdiction can be 
by law abridged and reduced; and that 
would so far nullify the provision that there 
shall be such a court as the constitution has 
described, as such legislation might be made 
to extend. If the legislature can de- 
clare that the court shall have no jurisdiction 
over one class of cases, it may do so as to 


or declined as legislature 


The juris- 
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all, and in that way the provision contained 
in the constitution could be completely ab- 
rogated. ... The court has no legislative 
authority, and no power to decline or re- 
fuse the jurisdiction provided for it by the 
constitution. If it had it might impair and 
abridge its jurisdiction so far as to render 
the tribunal comparatively useless, which, 
the constitution has declared, shall be the 
most comprehensive in the State. Upon 
this subject, neither the court nor the legis- 
lature has any power of election whatever. 
The court exists solely under the constitu- 





tion, and while it does $0 it must be what | 


that instrument has declared it shall be: a 
court of general jurisdiction in law and 
equity. And that includes the authority, as 
well as the duty, of hearing and deciding all 
actions of a legal or equitable nature; for 
the term, general, includes all.” 

The same view of the question is taken by 


the court in the case of Mussen v. Ausable |: 


abridges the remedy for enforcing it which 
existed when it was contracted, and does not 
supply an alternative remedy equally ade- 
quate and efficacious.” At the time of mak- 
ing the contract of insurance in the Swan 
case (supra) the constitution provided fora 
supreme court of general jurisdiction in law 
and equity; it gave the plaintiff the right to 
litigate any question growing out of the con- 
tract, whether legal or equitable, and it was 
not within the power of the legislature to 
abridge that right by an enactment which 
denied the jurisdiction of the courts to issue 
judgments, orders and decrees in a particu- 
lar class of cases. The enforcement of con- 


| tracts is purely a judicial function, and the 


Granite Works (63 Hun. 367), where, in | 


speaking of the supreme court, it is said: 


“Its jurisdiction is as wide as the boundaries | 


of the State, and every person, natural or arti- 
ficial, within its boundaries is subject to that 
jurisdiction.” In defining jurisdiction, in the 
same case, the learned justice writing the 
opinion says: “ The term jurisdiction, as 
used in the constitution, I think means juris- 
diction of every kind that a court can possess, 
of the person, subject-matter, territorial, and 
generally the power of the court in the dis- 
charge of its judicial duties.” Again, it is 
said in the same case, citing many authorities, 
that ‘‘any act of the legislature which de- 
prives the court of the jurisdiction it had at 
the time of the adoption of the constitution, 
or limits or qualifies it, is unconstitutional 
and void.” In the case of People ex rel. 
Reynolds v. Common Council (140 N. Y., 
300), following the same line of reasoning, it 
is laid down as arule of law that the “ obli- 
gation of a contract is impaired, in the 
constitutional sense, by any law which pre- 
vents its enforcement, or which materially 





legislature cannot interfere with the jurisdic- 
tion of the supreme court to prevent such a 
result. (See Flynn v. C. R. R. Co., 142 N. 
Y., 439; Alexander v. Bennet, 60 N. Y., 
204; Gilman v. Tucker, 128 N. Y., 190; 
Dash v. Van Kleeck, 7 John., 508; People 
v. Coughtry, 58 Hun., 245; Matter of the 


| Estate of Stillwell, 139 N. Y., 337; Popfing- 


er v. Yutte, 102 N. Y., 38; The People v. 


| Nichols, 79 N. Y., 582; Huthoff v. Demo- 


rest, 103 N. Y., 377). 

In 1868 the State of Georgia enacted a 
new constitution, and sought a restoration of 
its rights under the provisions of the various 
acts of Congress. This 
which was in force when the State was re- 
admitted to its political duties and obliga- 
tions, contained a provision that ‘no court 
or officer shall have, nor shall the general 
assembly give, jurisdiction to try, or give 
judgment on, or enforce any debt the con- 
sideration of which was a slave or the hire 
thereof” (Art. 5, sec. 17). Inthe case of 
White v. Hart (13 Wallace, 646) the plain- 
tiff had brought an action in the superior 
court of Chattanooga county to recover upon 
a promissory note $1,230. The defendant 
pleaded in abatement that the consideration 
of the note was a slave, and, on the plaintiff 
demurring, the court overruled the demurrer 
and gave judgment for the defendant, under 


new constitution, 
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the provisions of the constitution quoted 
above. The case was taken to the United 
States supreme court, where, after consider- 
ing the relations of the State of Georgia to 
the United States during the rebellion, the 
court held that ‘‘ when the note was executed, 
and until the constitution of 1868 was adopt- 
ed, the courts of the State had unquestion- 


against invasion. The obligation of a con- 
tract is the law which binds the parties to 
perform the agreement.” 

We have thus far considered the question 
of the constitutional rights of policy-holders 
in New York insurance companies from the 
standpoint of the provisions of the State 


| constitution, but a little investigation will 


able jurisdiction to entertain a suit brought | 


to enforce its collection, and if that jurisdic- 
tion ceased it was by reason of the provision 


of the constitution of the State, here under | 


consideration,” and that the “ proviso which 
seeks to work this result is, so far as all 
pre-existing contracts are concerned, itself a 
nullity.” In reaching this conclusion the 
court followed the rule laid down in the case 
of Van Hoffman v. The City of Quincy (4 
Wallace, 552), where it was said that “ the 
laws which subsist at the time and place of 
making the contract, and where it is to be 
performed, enter into and form a part of it, 
as if they were expressly referred to or in- 
corporated in its term. . . 


Nothing can be | 


more material to the obligation than the | 


means of enforcement.” The law of this 


State, at least from the adoption of the con- | 
stitution of 1846, has been that “all corpor- | 
work on “ Constitutional Limitations” (p. 


ations shall have the right to sue and shall be 


subject to be sued in all courts in like cases | 


as natural persons,” and that the supreme 
court should have ‘“ general jurisdiction in 
law and equity.” This paramount law of the 
State has entered into and formed a part of 
every contract executed in this State be- 


tween individuals and corporations, and the | 
legislature cannot step in and provide a new | 
| enforcement of other personal rights; and 
_the right to be exempt, in property and 


remedy which does not preserve to the indi- 
vidual all of the rights which he had under 


the provisions of the constitution at the time 


the contract was made. To concede such a 


power would be to give the legislature author- 
ity to override and annul the constitution. 
“The ideas of validity and remedy,” say the 
court in the White case (supra) “are insep- 
arable, and both are parts of the obligation 
which is guaranteed by the constitution 





show that the statute under consideration is 
in conflict with the Federal Constitution, the 
Fourteenth amendment of which provides 
that ‘“‘ All persons born or naturalized in the 
United States, and subject to the jurisdic- 
tion thereof, are citizens of the United States 
and of the State wherein they reside. No 
State shall make or enforce any law which 
shall abridge the privileges or immunities of 
citizens of the United States; nor shall any 
State deprive any person of life, liberty or 
property, without due process of law, nor 
deny to any person within its jurisdiction 
the equal protection of the laws.” What 
are the privileges of citizens of the United 
States, which the Constitution declares shall 
not be abridged by any of the States? ‘ Al- 
though the precise meaning of ‘ privileges 
and immunities’ is not very conclusively 
settled as yet,’ says Judge Cooley in his 


490, 6th ed.), ‘it appears to be conceded 
that the Constitution secures in each State 
to the citizens of all other States the right 
to remove to and carry on business therein; 
the right by the usual modes to acquire and 
hold property, and to protect and defend 
the same in the law; the right to the usual 
remedies for the collection of debts and the 


person, from taxes or burdens which the 
property, or persons, of citizens of the same 
State are not subject to.” 

In the Civil Rights Cases (109 U. S., 
3), Mr. Justice Bradley says: “The long 
existence of African slavery in this coun- 
try gave us very distinct notions of what 
it was, and what were its necessary inci- 
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dents. Compulsory service of the slave 
for the benefit of his master, restraint of 
his movements except by the master’s will, 
disability to hold property, to make con- 


tracts, to have a standing in court, to be | 


a witness against a white person, and such 
like burdens and incapacities were the 
inseparable incidents of the institution... . 
Congress, as we have seen, by the Civil 
Rights bill of 1866, passed in view of 
the Thirteenth amendment, before the Four- 


| 


| 


} 


parties, give evidence,” etc., and it is not 
necessary to inquire further as to the mean- 
ing of these words for the purposes of this 


| discussion. Citizenship in the United States 


carrying with it the right to make and en- 


force contracts, to sue, etc., the legislature 


teenth was adopted, undertook to wipe | 


out these burdens and disabilities, the neces- 
sary incidents of slavery, constituting its 
substance and visible form; and to secure 
to all citizens of every race and color, and 
without regard to previous servitude, those 


. . | 
fundamental rights which are the essence of | 


civil freedom, namely, the same right to 
make and enforce contracts, to sue, be parties, 
give evidence, and to inherit, purchase, lease, 
sell and convey property, as is enjoyed by 
white citizens. 

Whether this legislation was fully author- 
ized by the Thirteenth amendment alone, 
without the support which it afterward re- 
ceived from 
after the adoption of which it was re- 
additions, it is not 
It is referred to for 


enacted with some 


necessary to inquire. 


of the State of New York has no power to 
abridge that privilege by a statute compel- 
ling a party in interest to employ the at- 
torney-general, at the discretion of the lat- 
ter, to bring an action for the enforcement 
of his contract. The right to bring the 
action belongs to the individual; he is a 
party to the contract, and the right to sub- 
mit his controversy to the courts, under the 
rules and regulations common to other citi- 
zens in the enforcement of contracts, cannot 
be denied or abridged. 

In Allgeyer v. Louisiana (165 U.S., 578), 
the court, in speaking of the Fourteenth 
Amendment, says that the “liberty men- 
tioned in that amendment means not only 
the right of the citizen to be free from the 
mere physical restraint of his person, as by 
incarceration, but the term is deemed to 


| embrace the right of the citizen to be free 


the Fourteenth amendment, | 


the purpose of showing that at the time | 
| to enter into all contracts which may be 


(in 1866) Congress did not assume, under 
the authority given by the Thirteenth amend- 
ment, to adjust what may be called the 
social rights of men and races in the com- 
munity; but only to declare and vindicate 
those fundamental rights which appertain to 
the essence of citizenship, and the enjoy- 
ment and deprivation of which constitutes 
the essential distinction between freedom 
and slavery.” Section 1977 of the Revised 
Statutes of the United States, which is the 
act referred to in the opinion quoted above, 
as reénacted after the adoption of the Four- 
teenth amendment, provides that all persons 
in the United States shall have the power 
to ‘make and enforce contracts, to sue, be 


” 





in the enjoyment of all his faculties; to be 
free to use them in all lawful ways; to live 
and work where he will; to earn his liveli- 
hood by any lawful calling; to pursue any 
livelihood or avocation, and for that purpose 


proper, necessary and essential to his carry- 
ing out to a successful conclusion the pur- 
poses above mentioned,” and, as we have 
already pointed out upon the highest judi- 
cial authorities, the right to enter into a 
contract carries with it, by necessary im- 
plication, the right to its enforcement. If 
we were to admit, therefore, that the right 
of action was not one of the privileges 
secured by the Fourteenth amendment, the 
New York statute under consideration would 
be a substantial denial of the liberty of the 
plaintiff in the Swan case (supra) to enter 
into a contract in the enjoyment of his 
natural right to “life, liberty and the pur- 
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suit of happiness.” (See Butcher’s Union 
Company v. Crescent City Company, III 
U. S., 765.) 

In the Allgeyer case (supra) the State 
of Louisiana had enacted that no person, 
firm or corporation should “fill up, sign 
or issue in this State any certificate of in- 
surance under any open marine policy,” or 
in any manner do any “act in this State 
to effect, for himself or for another, insur- 
ance on property, then in this State, in any 
marine insurance company which has not 
complied in all respects with the laws of 
this State,” under a penalty of $1,000 for 
each offense. The action was brought to 
recover this penalty from E. Allgeyer & Co., 
who were alleged to have violated the pro- 
visions of this act in writing a letter from 
the State of Louisiana to the Atlantic 
Mutual Insurance Company of New York, 
advising that company of the shipment of 
one hundred bales of cotton to foreign ports 
in accordance with the terms of an open 
marine policy. The defendants filed an an- 
swer, alleging that the act was in deroga- 
tion of their rights under the provisions of 
the Fourteenth Amendment, and that the 
contract was a New York contract, where 
the premiums were paid and where the 
losses, if any, were to be adjusted. The 
defendants urged that under the provisions 
of the Constitution the State of Louisiana 
had no power to impose a penalty upon 
them, as citizens of the United States, in 
entering into any lawful contract. Com- 
menting upon this case, Mr. Justice Peck- 
ham, in delivering the opinion of the court, 
says: ‘* The supreme court of Louisana says 
that the act of writing within that State, the 
letter of notification, was an act therein done 
to effect an insurance on property then in 
the State, in a marine insurance company 
which had not complied with its laws, and 
such act was, therefore, prohibited by the 
statute. As so construed we think the 
statute is a violation of the Fourteenth 
Amendment of the Federal Constitution, in 





that it deprives the defendants of their lib- 
erty without due process of The 
statute which forbids act does not 
become due process of law, because it is 
inconsistent with the provisions of the Con- 
stitution of the Union. . . . To deprive the 
citizen of such a right as herein described 
Such 
a statute as this in question is not due pro- 


law. 
such 


without due process of law is illegal. 


cess of law, because it prohibits an act which 
under the Federal Constitution the defen- 
dants had a right to perform.” 

Keeping in mind the fact that the plain- 
tiff in the Swan case (supra) was a citizen 
both of the United States and of the State 
of New York; that he was guaranteed by 
the constitutions of both the privilege of 
making contracts; that the State constitu- 
tion provided for a supreme court with gen- 
eral jurisdiction in law and equity, and that 
this provision of law entered into and be- 
came a part of the contract; that the de- 
fendant was a private corporation, created 
for the express purpose of entering into 
these contracts of insurance, and was en- 
dowed by the Constitution with the right 
to sue and be sued in all courts in like cases 
as natural persons, we will consider the rights 
of property which the plaintiff had, and the 
protection which the Fourteenth amendment 
gives him. If the plaintiff had a right to 
make the contract, he had a right to enforce 
it in the tribunals which were in existence, 
and which had jurisdiction of the subject- 
matter at the time of making the contract, 
or in a tribunal which should offer him the 
same opportunities for securing the rights 
stipulated in the contract. The supreme 
court is still in existence; the Constitution 
still declares that it shall have “ general 


jurisdiction in law and equity,” but the 


legislature has stepped in and declared that 
this court, with general jurisdiction, shall 
have no power to make that jurisdiction 
effectual, unless the attorney-general shall 
ask for such interference. Can there be any 
| doubt that this is violating the obligation of 
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the contract, or that it is depriving the plain- 
tiff of his property in that contract without 
due process of law, or that it is denying to 
him the equal protection of the law? Every 
man in the State of New York who has a 
contract with a railroad corporation, with a 
banking corporation, with certain kinds of 
insurance corporations, associations and in- 
dividuals ; with manufacturing corporations, 
has a right to have his case adjudicated and 
determined, and to have all of the machinery 
of the courts at his service in securing his 
rights; but because he happens to have 
made a contract with a particular kind of 
insurance organization, he is denied these 
rights and privileges, and this does not con- 
stitute that equal protection of the law which 
the Constitution of the United States in- 
tended to guarantee. If the contract which 
the plaintiff made with the defendant in the 





| 


Swan case stipulated for certain benefits to | 


the insured, and if the defendant neglected 


| 


and refused to perform its part of the con- | 


tract, the plaintiff having fully performed on 
his part, there was a right of action, and 
whether legal or equitable it is not material 
to inquire in the State of New York, as the 
code has abolished all distinction between 
them, except in the matter of remedies. 
This right of action was a vested right, 
because the supreme law of the State, at 
the time of making the contract, provided a 
tribunal to have jurisdiction of the con- 
troversy, and because, under the laws and 
customs of this State, every person has a 
right of action for a breach of contract. 
This vested right of action is property in 
the same sense in which tangible things are 
property, and is equally protected against 
arbitrary interference. ‘‘ Where it springs 
from contract, or from the principles of the 
common law,” says Judge Cooley in his 
“ Constitutional Limitations” (6th ed., p. 
443), ‘‘it is not competent for the legislature 
to take it away. And every man is entitled 
to a certain remedy in the law for all wrongs 
against his person or his property, and can- 





not be compelled to buy justice, or to sub- 
mit to conditions not imposed upon his 
fellows as a means of obtaining it.” (See 
Westervelt v. Gregg, 12 N. Y., 202, 211; 
Angel v. Chicago, St. Paul R. R. Co., 151 
U. S., 20; Steamship Co. v. Joliffe, 2 Wal- 
lace, 450; Hein v. Davidson, 96 N. Y., 175.) 
This right of action being property, can 
there be any doubt that the plaintiff in the 
Swan case was deprived of that property 
right, without due process of law, when the 
legislature of New York enacted that the 
courts of that State should not issue process 
for the enforcement of his rights without the 
intervention of the attorney-gencral, or when 
the Court of Appeals declared that he “ has 
not legal capacity to maintain this action?” 

‘“Depriving an owner of property of one 
of its attributes,” says Judge Andrews in 
People v. Otis (90 N. Y., 48), “is depriving 
him of his property within the constitutional 
provision,” and the principal attribute of 
property in a contract is the power and the 
machinery for its enforcement. It will not 
be profitable at this time to enter into an 
historical review of “due process of law,” 
or of the “law of the land,” terms which in 
their essence are identical, but simply to 
point out what is not due process of law as 
applied to the question now under considera- 
tion. If section 56 of the Insurance Law is 
an attempt on the part of the legislature to 
usurp the powers of the judiciary, then its 
action is not ‘‘the law of the land,” but a 
mere arbitrary act in the form of legislation. 

Judge Cooley says that “ judicial powers, 
judiciary powers, and judicatories, are all 
phrases used in the Constitution; and 
though not particularly defined, are. still 
so used to designate with clearness that 
department of the government which it 
was intended should interpret and adminis- 
ter the laws. On general principles, there- 
fore, those inquiries, deliberations, orders 
and decrees, which are peculiar to such a 
department, must in their nature be judi- 
cial acts. Nor can they be both judicial 
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and legislative ; because a marked difference 
exists between the employments of judicial 
and legislative tribunals. 
upon the legality of claims and conduct, and 
the latter make rules, in connection with the 
Constitution, which 
should be founded. 
judges to determine what is the law upon 
(‘Constitutional Limita- 


upon those decisions 


existing cases” 
tions,” 109). 
Under this definition, the act of the 
legislature denying the right of the courts 
decrees 
it was 


to issue orders, judgments’ or 


was in its nature a judicial act; 


abridging that general jurisdiction of the | 


supreme court which the Constitution pro- 
vides, and it could not, therefore, become 
the law of the land, and it is without force 
or effect, except as it is given such force 
and effect by the action of the courts. That 
the courts, in acting under this statute, are 
depriving the plaintiff of his property with- 
out due process of law, follows as a logical 
necessity, and this conclusion is fully sus- 
tained by authorities which must be con- 


The former decide | 
| fornia, 110 U. S., 516; Pennoyer v. Neff, 


It is the province of | 


| tract. 


' trolling upon the courts of New York. 


(Caldwell v. 
authorities there cited; 


Texas, 137 U. S., 692, and 
Hurtado v. Cali- 
95 U.S., 714.) In the latter case, speak- 
ing of due process of law, Mr. Justice Field 
says: ‘‘ Whatever difficulty may be experi- 
enced in giving to those terms a definition 
which will embrace every permissible exer- 
tion of power affecting private rights, and 
exclude such as is forbidden, there can be 
no doubt of their meaning when applied to 
judicial proceedings. They then mean a 
course of legal proceedings according to 
those rules and principles which have been 
established in our systems of jurisprudence 
for the protection and exforcement of private 
rights.” The plaintiff, seeking the aid of 
the courts in the protection and enforcement 
of his private rights, is told that he “has 
not legal capacity to maintain this action,” 
although he is a citizen of the United States, 
and has the right to make any lawful con- 
This is not due process of law; it is 
an arbitrary exercise of power. 
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III. 


WHAT’S IN A NAME? 


A STORY OF MISTAKEN IDENTITY. 


By BaxTER BorRET. 


it writing the account of the narrow es- | 
cape I had from liability to a charge of | 
professional negligence in the case of the | 
wills of the two maiden sisters living at | 
Croomedene, I was reminded of another in- | 
cident which occurred to me earlier in my | 
career, before I left London for Georgetown, | 


in which George Croome, the brother of the 
old sisters, was concerned. 
acquainted with the family through staying 
one summer in a charming village on the 


borders of Epping Forest, in the county of | 


Essex, about twenty-five miles out of Lon- 
don, at the time I was reading up for my 
final examination. Of this village, Canon 
Croome, their father, was the rector; an 
acquaintance made casually in the railway 
train ripened into intimacy; and when I 
started in practice in London, Canon 
Croome was the earliest client whose name 
was recorded on my books. 

It was at this time that the worthy old 
clergyman consulted me as to the many 


claims made upon him by creditors of his | 


scapegrace son, George, and I felt com- 


pelled to advise him to let me persuade | 
George to go and live abroad out of their | 
reach, while I would endeavor to arrange | 
terms with the most reasonable of them. | 


So it was that one of the last acts I was 
called upon to do for the good old clergy- 
man was to prepare a will for him by which 
the income only of a considerable capital 
sum was made payable to George by 
monthly payments at the discretion of 
trustees, and in case of the income becom- 
ing alienated by act of law, such as bank- 
ruptcy, or by any act on George’s own part, 


I first became | 








the payments of income were to be sus- 
pended at the discretion of the trustees, and 
handed over to his sisters. 

One day, about the year 1865, old Canon 
Croome had a sudden stroke, and died in a 
few hours, before George could be sum- 
moned home from abroad. I had arranged 
with all the honest creditors. Canon Croome 
had insisted in paying in full all debts for 
necessary expenses of living, going indeed a 
good way beyond the strict interpretation of 
the word ‘‘necessary,” but he sternly re- 
fused to pay gambling debts, or money 
claimed by professional money-lenders. 
The principal debt hanging over George’s 
head was one to a notorious money-lender 
named Grimes, of whom I will give a de- 
scription later on; meanwhile I have a 
pleasanter picture to draw of a really faith- 
ful clerk. What a blessing to a lawyer a 
really clever, trustworthy clerk is! Such a 
blessing I possessed in the person of George 
Carter, who must at one time have been a 
queer character in his way. He knew some- 
thing of everything, how and where he ac: 
quired his knowledge of all the shady cor- 
ners and byepaths of the dark side of 
London life without getting his own per- 
sonal character sullied passed my com- 
prehension. I know nothing of his boy- 
hood, he was thirty-five years old before 
I stumbled across him; by some little ser- 
vice I rendered to him, I had saved his 
home from being wrecked by a miserable 
money-lender. I had taken the matter up at 
the request of a relative, and his gratitude 
to me for saving his wife from want and his 
home from wreck constituted a fund upon 
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which I could ever afterwards rely when- 
ever I had to draw upon it. I can only say 
that when I had any difficulty before me, 
any very private inquiry which had to be 
made among the shady byways of city life, 
any delicate little negotiation to be carried 
through for a client, which was out of my 
own line, George Carter could always be 
relied upon to get the matter through. We 
had a working understanding between us; 
on his side he was never to pass over the 
border line of strict professional propriety, 
so as to jeopardize the good name which I 
was striving to acquire among my brethren 
in the profession; and on my side I was 
never to be unduly inquisitive as to his 
method of working either before or after 
events, but to trust him implicitly. 

In a court running out of Old Broad 
Street, London, the man Grimes carried on 
his business, nominally that of a lawyer; 
his best friend would have felt constrained 
to admit that his personal character was 
shady, — the members of the legal profession 
who had to do business with him did not 
hesitate to call him, in professional con- 
fidence of course, an unmitigated scoundrel. 
Taken at an early age into the office of a 
low-class lawyer in London, he had suc- 
ceeded in making himself so useful in the 
office, that his employer had, for the sake 
of securing his continuous services, given 
him his articles; and before the old man’s 
death, which occurred soon after the five 
years’ apprenticeship came to an end, 
Grimes had become a fully-fledged attor- 
ney and solicitor, and in a few years after 
starting had established a reputation for 
smartness which soon procured for him a 
lucrative practice in criminal cases. Not 
that his business had been confined exclu- 
sively to advocacy; by the skillful use of 
ready money loaned out in small sums at 
exorbitant interest to the needy and im- 
pecunious he had become a master in the 
occult science of making money beget 
money; and after a few years he gave up 





advocacy and devoted his energies to what 
he termed his private practice, money-lend- 
ing. In this delicate walk of life he was an 
adept; his tongue was so smooth, his man- 
ners so engaging that the poor sheep never 
felt the keen edge of the shears which were 
fleecing him, until it came to the last tuft of 
wool left on the poor wretch’s back; then, 
and not till then, was he turned adrift to 
face, as best he might, the pitiless blasts of 
beggardom. Such men as Grimes have 
little difficulty in thriving in London. There 
are always silly blue-bottle flies or timid 
moths to be found, willing and indeed thank- 
ful to rest for a while on the silken threads 
so cunningly stretched out before them as 
to appear nothing more than a quiet resting- 
place for legs and wings, wearied with bat- 
tling against the contrary winds of fortune; 
the true nature of the silken cord is not 
disclosed till the luckless wretch tries to 
break loose, then ever tighter and tighter 
grows the tangled coil, rendering escape 
impossible. And so Grimes flourished in 
the city, useful to a certain shady class of 
clients who want dirty work done, and think 
him a smart man of business; useful also 
to the needy and impecunious, as a tem- 
porary haven from the storm, until such 
time as they are made to feel the treacher- 
ous nature of the anchorage to which they 
have been driven; but a living terror to the 
honest poor; and a veritable Pariah amongst 
the members of the legal profession. 
George Croome had got into the meshes 
of this man Grimes, who held judgments 
recorded against him on various notes of 
hand given for money lent to pay gambling 
debts; arrest and imprisonment of the per- 
son for debt had not then been abolished by 
the English law, and now I had to summon 
him to the rectory to take his place as chief 
mourner at the grave-side, and my dread 
was that Grimes, who would be sure to hear 
of the old clergyman’s death, would stick at 
nothing, but have George arrested at the 
rectory, or even at the grave-side, sooner 





Leaves from an English Solicitors Note Book. 


583 





than let him leave the country again, and so 
set him at defiance. 
made Carter my full confidante. 

The funeral was fixed for a Friday after- 
noon in April, a large number of the neigh- 
boring clergy had expressed their wish to 
meet round the grave, and pay their last 
tribute of respect to the good old clergyman. 
I had received a telegram from George 
Croome on the Thursday morning, announc- 
ing his arrival in England, and fixing to see 
me on that afternoon. I wrote over to the 
landlady of the Green Dragon, an old historic 
hostelry in Bishopsgate street, within five 
minutes’ walk of my office, asking her to keep 
a small private sitting-room and bedroom 
for aclient of mine who would arrive from 
abroad that afternoon to attend a funeral 
the next day, and who would go abroad 
again the next evening. I had the misfortune 
of having a new office-boy in my office, not as 
yet broken in to the first duty of a lawyer’s 
clerk, viz., to hold his tongue. While George 
Croome was closeted with me, going through 
the provisions of his father’s will, and learning 
his actual position as regarded the interest 
which he took under it, Grimes called at my 
office, saw George’s luggage, a portmanteau 
with the initials of his name painted on it, 
and a travelling rug, and he succeeded by a 
small bribe in eliciting from my office-boy 
the fact that George Croome was to stay at 
the Green Dragon, and to leave again for 
abroad immediately after the funeral. Be- 
fore my interview with George came to an 
end, Carter came into the office and man- 
aged to draw out from my office-boy all about 
his interview with Grimes, and at once his 
keen nose scented mischief in the air. In- 
terrupting our interview he told us of his 
strong suspicion that Grimes would have 
George arrested before he could leave Lon- 
don again; and we three sat in solemn con- 
clave discussing what could be done to frus- 
trate Grimes’s plans. All at once I noticeda 
bright flash of intelligence pass over Carter’s 
face. 





‘You will give me a free hand, will you 


In my dilemma, I | not, sir?” said he to me. 


‘Certainly, Carter,” said I, ‘I will trust 
you; frustrate Grimes by all legitimate 
means.” 

“Very well, sir, it shall be done, ask no 
questions, and leave Mr. George Croome in 
my hands to do exactly what I tell him and 
he shall get back to his quarters abroad safe 
enough; but he must not sleep at the Green 
Dragon, he must sleep somewhere else, but 
let his luggage go on to the Green Dragon 
as a blind to Grimes, just as if his dirty trick 
had not been suspected; leave the rest to 
me.” 

And so it came about that instead of sleep- 
ing at the Green Dragon, George took what 
he wanted for the night out of his portman- 
teau, and leaving it and his travelling rug 
with Carter, came out to my house and 
spent the evening with me, Carter arranging 
to meet us both at the old Shoreditch station 
early in the morning, bringing me my 
morning’s mail, so that we could go down to 
the Rectory without calling at my office on 
the way. 

I felt very little more anxiety now that 
the matter was in Carter’s hands. George 
Croome and I spent the evening together 
discussing plans for the future, which includ- 
ed his staying abroad for some time longer, 
his allowance to be remitted to him monthly 
through my office. 

On the Friday morning Carter met us at 
the Shoreditch station with my office mail. 
I was very pleased to note that with great 
good feeling (as I thought) he had dressed 
himself in deep mourning, and put a deep 
band of crape on his hat. I said to him: — 

“That is very thoughtful of you, Carter, 
to dress in mourning: a very nice token of 
respect to my dead client.” 

‘Well, you see, sir, I thought it would be 
only proper.” Then, as I noticed a curious 
look on his face, he added, “‘ you might have 
wanted me to go to the funeral perhaps, 


” 


sir. 
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‘““No, Carter, there is no need for that, 
thank you; have you heard anything more 
of Grimes?” 

“Yes, sir, I have, and he means mischief. 
The writ of ca. sa. has been issued and is now 
in the hands of the sheriff’s officer, who was 
making private inquiries from the ‘ boots’ of 
the Green Dragon early this morning. Mr. 
George had better not come back to Lon- 
don after the funeral; he must join the mail 
train at Stratford Junction, in Essex, the 
sheriff of Middlesex cannot execute his writ 
there. I will be there with his luggage un- 
less I am hindered, and, if he does not see 
me there, he will find his luggage in the first 
smoking carriage nearest to the guard’s van 
in front of the train; you take a note of that, 
sir, so that there shall be no mistake, and 
leave the rest to me.” 

George Croome and I went on to the 
rectory, the sad meeting of the bereaved 
family was got over, the solemn funeral 
service was held, and at 8.30 P.M. George 
and I were on the platform of the Stratford 
Junction station waiting for the mail train to 
come from London. When the train 
steamed in there were no signs of Carter, 
but in the smoking compartment nearest to 
the guard’s van in front of the train was 
George’s portmanteau and his rug, all safe 
enough. 

Good faithful clerk! Carter had done his 
duty, and George Croome was as good as 
out of the country. 

On arriving at the office on the Saturday 
morning there were no signs of Carter. I 
went round to the Green Dragon to settle 
the bill with the landlady, but she seemed 
surprised at my calling, and told me that 
Mr. Croome had slept there on the Thurs- 
day as arranged, and had left on the Friday 
morning to attend the funeral, returning 
later in the evening; that he had had a 
hasty dinner there, called for his bill, paid 
it, and taken a cab with his portmanteau to 
the Shoreditch station; and she hoped all 
was right, as there had been a very shabby 








looking man hanging about asking questions 
about him. If I felt some little astonish- 
ment I did not let my face betray it, and 
merely remarked that if the bill was settled 
that was all I felt concerned about. 

A little later on in the day I got a short 
note from Carter, which, so far as I can 
recollect at this distance of time, ran as 
follows: 

SLOMAN’S, CURSITOR STREET, CHANCERY LANE. 

Dear Sir,—I am afraid I must trouble you 
to come down here. The fact is the sheriff's 
officer made a little mistake yesterday, and I want 


you to come here and identify me as being your 
faithful clerk. GEORGE CARTER. 


I hurried down to Cursitor street, where I 
found Carter in durance vile in the sponging 
house kept by Sloman, well known to all 
London lawyers at that time. His first 
words to me were: “I will explain how the 
mistake arose when I am out of here; until 
then you had better ask no questions, but 
take the proper steps (which he indicated) 
to procure my release.” 

I had to go on to Judges’ Chambers and 
make a special application to the judge sit- 
ting there that afternoon. It happened to 
be Baron Martin, an Irishman, with a keen 
sense of racy humor, but withal a stern 
sense of the necessity of maintaining the 
majesty of the law and the dignity of the 
court. In addition to swearing that Carter 
was not George Croome, and had been 
arrested in mistake for him, the judge re- 
quired me to swear that I had had no hand 


| directly or indirectly in bringing about the 


mistake which had occurred; this he required 
of me as an attorney and officer of the 
court, and I was glad to be able to swear it 
with a clear conscience. This done the old 
judge sat back in his chair and laughed 
heartily at the discomfiture of the money- 
lender, and ordered the immediate release 


| of Carter, only adding these significant words 


at the end of the order: ‘‘ No action by any 
party against the sheriff.” 
It was not until the next day that Carter 
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told me his story; how he had seen that 


the only safe course to get George Croome | 


out of the country, and throw the sheriff's 


officer on the wrong scent, was to take | 
George’s place at the Green Dragon, where | 
he was not known; that after closing the | 
office on Thursday evening he went home, | 


dressed himself in black clothes, and betook 


himself with George Croome’s portmanteau | 
and travelling rug to the Green Dragon, in- | 
formed the landlady that he was the gentle- | 
man for whom I had written to secure the | 
room, that he wished to spend the evening | 


quietly by himself, as he was in great grief, 
having recently lost his father; that he was 
going to the funeral the next morning early, 
but would come back again in the evening 
for his luggage in time to catch the mail 
train from Shoreditch. 

The plan succeeded admirably. The sher- 
iff’s officer had been very neatly hoodwinked; 
he had bribed the ‘“ boots” of the hotel, and 
had pumped him as to the movements of 
the gentleman who owned the portmanteau 
with G. C. printed on it, and kept quiet all 
day waiting for Carter’s return in the even- 
ing. Carter then told me with much glee 
how he had got a good start of the officer 
by arriving earlier and leaving earlier than 
he told the landlady he would do, and had 
taken the luggage to the station, and had 
placed it in the carriage under the care of 
the guard, and was just hurrying away from 


| 
| 
| 


| 


| 
| 


the station when he was tapped on the shoul- | 


der by the officer, and told he must con- 


sider himself in custody. He felt bound to 
carry out his plot to the finish and merely 
remarked, ‘‘ I thought I had managed to get 
away Clear; it is Grimes, I suppose; well, 
take me somewhere for the night, till I can 
get my solicitor to arrange the thing to- 
morrow,” and had gone off like a lamb to 
Cursitor Street, as soon as he saw the train 
with the luggage safe in the carriage moving 
out of ‘the station, and knew that before 
night George would be safely on board the 
boat steaming to Antwerp. 

I felt it my duty to expostulate with Car- 
ter for sailing so very near to the wind, but 
I could not keep it up when he replied, 
“Well, sir, if that sharp sheriff’s officer did 
not know a poor lawyer’s clerk from a born 
gentleman, he is not up to his business.” 

Good faithful clerk, he died at his work: 
he was knocked over by a cab in a crowded 
thoroughfare of London one day when he 
was out on some business of mine, and 
although terribly injured, he would not 
allow anything to be done for him at the 
hospital till he had sent for me, to report to 
me on all the matters he had in hand; after 
that he let the surgeons do the best they 
could, but they could not save him, and he 
died clasping my hand. He was buried at 
the expense of the two maiden sisters, and, 
at their brother’s request, in the burial ground 
of their late father’s church in the pretty 
village on the borders of Epping Forest ; and 
I could only echo the words, ‘ good and 
faithful servant.” 
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WILLIAM CAMPBELL PRESTON. 


IV. 


By Watrer L. MILLER OF 
HAVE already stated that Mr. Preston 
met and had converse with many of the 

celebrities of his day. Miss Martin tells us 

that while he was in Europe, he was for 

a while a guest of Walter Scott at Abbots- 

ford. During his stay in Washington, he 

had the pleasure of forming the acquaintance 
of the famous John Bright, the great English 


statesman. In her journal, Mrs. Preston 


says: ‘To-day, Mr. Bright dined with us, 
and professed himself highly pleased with 


what he sees this side the Atlantic. Mr. 
Calhoun asked him about the welfare of 
England (of as to nullification) in general, 
and London especially, and I was amused to 
hear’ Mr. Bright say that London was grow- 
ing very fast. To my mind it had long 
seemed full growth.” 

I must not fail to mention one of Mr. 
Preston’s important and extremely practical 
qualities — his ability to remember well the 
names and faces of people. 

Like a great many fine scholars, Mr. 
Preston wrote a hand that was hard to read. 
In connection with his writing, Dr. Baer 
relates the following touching incident: “I 
remember, in December, 1854, going to his 
house, and asking him for the proper read- 
ing of a word in a note he had sent me, 
along with some volumes he had donated 
through me to Wofford College. He shook 
his head, and pointing to a life-size portrait 
of his wife, standing on an easel near by, 
remarked, the big tears coursing down his 
cheeks: ‘There was the only person ever 
could read my writing.’” 

Young men who depend on their genius 
to get along without putting forth much 
effort will not find their views strengthened 
by studying the life of Mr. Preston. He was 





THE SOUTH CAROLINA Bar. 
the advocate of work. He told the students 
of the South Carolina College that, no mat- 
ter how brilliant they were, they need not 
expect success without great effort. ‘He 
said that he had never spoken without nights 
and days spent in laborious preparation.” 

While Mr. Preston’s elevation to the pres- 
idency of the South Carolina College gave 
éclat to that institution, swelled its roll of 
students, and, in a variety of ways, contributed 
to its prosperity and reputation, still, we are 
informed that as an administrative officer he 
only ranked fairly well. His administration, 
however, as a whole, was regarded as a bril- 
liant success. He was a fine instructor, and 
young men delighted to be under his influ- 
ence and to catch, as they fell from his lips, 
words of wisdom. He did not slavishly 
confine himself to the text-book, but would 
branch out and seek truth and its illustra- 
tions from far and near. 

How did Mr. Preston succeed at the bar? 
I have already anticipated this question, and, 
on an earlier page, I have answered it to 
some extent; but I have not discussed it at 
all fully. Was he a successful lawyer or 
not? Did he make for himself a reputation 
as one of the great lawyers of the State? 
To this latter question, I answer: ‘“ No,” 
and then I quickly hurry to change it to 
“Yes and no.” On the criminal side of the 
court, he was a decided success, and ranked 
much above the average. He was employed 
in important cases —those of great magni- 
tude and where life itself was at stake. Not 
only was he employed, but he managed them 
with great skill and won that which at last is 
the crucial test, — the verdict of a petit jury. 
The reputation which he won on the crim- 
inal side of the court, both among lawyers 
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and the people generally, was that which is 
accorded to those only who take high rank 
in their profession. I venture to say that 
the great majority of the people of this State 
would, if asked to single out some of our 
great criminal lawyers in the past, put 
Mr. Preston among the first. And yet he 
was absent from the State a good part of 
the time, attending to his political duties, 
and did not have a fair chance with other 
lawyers who were devoting their entire time 
to their profession. 

On the civil side of the court, I hardly 


think he would be putin the same category. | 


I am frank to admit that he did well. He 
was employed in some important cases on 
this side of the court also, and he managed 
them with ability; but, if we are to judge 
from our law reports, and they, after all, are 
the safest thing to go by, then quite a num- 
ber of other lawyers must stand ahead of 
him. Idonotthink, however, that Mr. Pres- 
ton has been credited with the success which 
he really did achieve on the civil side of the 
court. Our people are too quick to conclude 
that because a man is well versed in litera- 
ture—that because he is a scholar, he 
cannot be a practical success in life, and cer- 
tainly, therefore, cannot succeed in so emi- 
nently practical a profession as the law. 
They seem to forget, or never to have known, 
that some of the grandest jurists the world has 
ever known, — some of the ablest of the judges 
and lawyers of England, have been among 
its ablest scholars. This foolish and unjust 
prejudice has existed for a long time and 
has become deep-rooted, but it ought to be 
completely extirpated. I am glad to see 


that there is some tendency even now to re- | 
_ claim for him the profoundest learning; I 


move and counteract this silly notion, and I 
am particularly glad to note the fact that 
President McKinley is taking the lead in this 
matter, and is bestowing upon scholars some 
of the very best appointments within his gift. 
The course which has been pursued hereto- 
fore has a tendency to put a premium upon 
ignorance. 


| I have heard 











However, let us get back and see what Mr. 
Preston really did do in his profession. I 
do not suppose I could quote from any one 
more competent to express an opinon 
on this point than Judge O’Neall. He 
was one of the ablest, most learned, and 
fairest of all the judges that ever graced the 
bench in Carolina. Here is what he says: 
“For over forty years I have been in the 
Court of Appeal, as a lawyer or a judge. 
all the great advocates of 
South Carolina, and I am sure I have heard 
as fine legal arguments from Colonel Preston 
as from any other. His argument in Myers 
v. Myers, 2d McC. C. R., 219, will serve as 
a specimen which can be consulted. 

His argument for McLemore, 2d Hill, 680, 
is not reported, except by the citation of his 
authorities. They will show his research; 
but his speech was unrivalled, especially in 
argument and eloquence. His _ circuit 
speeches, especially in criminal cases, were 
unsurpassed. His defense of Fleming, for 
the murder of Barkley, sheriff of Fairfield, 
both in tact, ability, and eloquence, deserves 
all praise. He selected, contrary to all that 
was or is usual, the most intelligent men on 
the panel for his jury. It was a plain case 
of murder; yet, notwithstanding a capital 
argument by Solicitor Player, and the weight 


| of my authority as the presiding judge, he 
| obtained a verdict of manslaughter.” 


I have 
read the argument of Mr. Preston in the first 
of the cases referred to by the learned judge, 
and I find that it displays strong logical 
power and shrewd legal acumen, and gives 
evidence of diligent study and painstaking 
research. 

Dr. Laborde says: ‘‘As a lawyer, Ido not 


know that he does not take rank among the 
great lawyers of Carolina. To reach 
such a position, one must consecrate his life 
to the service; and this he did not do. 
There are examples of men who united the 
characters of distinguished jurists and poli- 
ticians, but they arerare. Among the most 





FR Fe BOF ae Ek me 


ee SEE 


588 


The Green Bag. 





illustrious instances of our day, are Webster 
of the North, and Berrien of the South.” 

Says Dr. Baer: “ There is, I think, a gen- 
eral impression, that Mr. Preston was a lazy, 
pleasure-loving man, who did very little hard 
work of any kind, trusted to his genius, was 
incapable of wise and profound thought, and 
delighted rather than convinced and instruct- 
ed his hearers. To correct this false esti- 
mate, the best plan is to study the skeletons 
of the great arguments made by him before 
our court of last resort, which are to be found 
in our State Reports. 

‘““On those occasions, he wrestled with 
Pettigrew and other legal giants, and it is 
evident they found in him no light-weight, 
but a foeman worthy of their steel. These 


notes of argument demonstrate that he was 
a great and original thinker, and a lawyer | 
who came to the fight with the fullest and 
most painstaking preparation.” 

Mr. James L. Petigru speaks of him as | 
one ‘formerly eminent among the lawyers of 


South Carolina.” 

Chancellor Dunkin calls him, “an able law- 
yer,’ and Judge Glover says that he “ illus- 
trated all that distinguishes the barrister, 
statesman, and orator.” Ex-Governor B. F. 
Perry, in his “Reminiscences,” says: ‘In his 
arguments on the circuit and in the Court of 
Appeals, he proved himself an able logician 
as well as a brilliant rhetorician. No law- 
yer argued his cases with greater ability, or 
was more successful in his practice.” 

Mr. Preston had a number of the qualities 
In the first 
place, he was a splendid orator. In the sec- 
ond place, he was a practical style of man, 
and not a mere theorizer. He had a fine 
knowledge of human nature — understood 
the motives which influence and control 
men. In the third place, he was a man of 
good logical powers and was not at all defi- 


that go to make a good lawyer. 


cient in argumentative ability. 

On the criminal side of the court, and as 
an advocate, both on the criminal and civil 
sides of the court, Mr. Preston was a great 








success. He could present a case with great 
ability. He knew how to argue the law to 
the court and especially did he excel as an 
advocate before the jury. I doubt very 
much, however, if he was very fond of read- 
ing the dry pages of the law. I have no 
idea that he liked what we term black-letter 
law. The rule in Shelley’s case, contingent 
remainders, executory devises, and con- 
ditional limitations, he may and doubtless 
did study; but they could hardly have been 
congenial to his taste and temperament. 


| Judge Story says that when he first com- 


menced to read law, he found it exceeding- 
ly dry and uninteresting: but that he kept 
on, and that after a while he took a delight 
in what at first was tedious and boring be- 
yond measure. 

Mr. Preston could hardly have reached 
this second stage referred to by Judge Story. 
His mind had been distracted from his pro- 
fession. He was engaged too long in poli- 
tics. And then besides, as I have already 
said, I do not suppose he had any disposi- 
tion or turn for poring over the pages of a 
law book. He would much rather spend 
his time reading Cicero’s orations, Macau- 
After all we 

What suits 
You cannot 


God 


lay’s essays, or Scott’s novels. 
are made upon different lasts. 
one does not suit another. 
make a Calhoun out of a Preston. 
made men with diversities of gifts. 
And now I have reached the culminating 
point of Mr. Preston’s character — the climax 
of his life-work,-— his matchless oratory and 
splendid statesmanship. His superb form, 
his commanding presence, his brilliant dic- 
tion, his beautiful imagery and charming 
rhetoric, his short, striking sentences, and 
his magnificent flights of eloquence, have 
won for him a reputation as an orator that 
has never yet been surpassed in the annals 
of American eloquence, have caused his 
name to be enrolled on the pages of history, 
graced with the appellation, ‘The Inspired 
Declaimer,” and have so exalted his fame as 
an orator that even to-day, when we would 
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illustrate the perfection of oratorical attain- 
ment, there comes forth spontaneously from 
our lips the words, “ the silver-tongued Pres- 
ton.” The only other Southern orators who 
could vie with him in the field of eloquence 
were the soul-stirring George McDuffie, the 
fiery and impetuous William L. Yancey, 
and the polished and scholarly Hugh S. 
Legare. Hon. Leroy F. Youmans, of Colum- 
bia, South Carolina, told me that General 
Wade Hampton said that on one occasion 
McDuffie spoke of Preston as the finest 
orator he had ever heard, and on another 
occasion Preston paid the same high com- 
pliment to McDuffie. 

In Dr. Baer’s address we find related an 
incident which illustrates Mr. Preston’s won- 
drous power as an orator. The writer says, 
“Dr. A. S. McRae, of Virginia, who heard 
Preston’s great speech in Richmond, at the 
Whig Log Cabin in 1840, tries forty years 
afterward to describe the effect of this match- 
less specimen of the stump speech. He says, 
‘The Log Cabin, erected for the accommo- 
dation of about three thousand persons, was 
on this occasion filled to its utmost capacity. 
Attracted by the great fame of the orator, the 
wealth, the refinement, and intellect of Vir- 
ginia’s capital here assembled. The learned 
and distinguished members of the bar and 
pulpit, and physicians and editors, mingled 
with the throng, and added éc/at¢ and inspi- 
ration to the occasion. The rain descended 
in torrents, and yet hundreds of persons, 
who were unable to gain admittance within 
the building, remained outside to see and 
hear what they could through the interstices 
between the logs. Expectation was aroused 
to the highest pitch, and when Mr. Preston 
made his appearance the wildest enthusiasm 
prevailed, and he was received with an ova- 
tion of cheers, which must have excited with- 
in him the profoundest gratification. After 
thanking the audience for their kind and 
flattering reception, he reviewed and eluci- 
dated the issues of the day. But his most 
miraculous powers of oratory, and that mys- 





terious, impressive, almost omnipotent some- 
thing called presence, were not fully exhib- 
ited and felt until he commenced arraigning 
Mr. Van Buren’s administration for extrav- 
agance, malfeasance, and corruption. His 
mental energies then became fully aroused, 
and bounded under the burning:fire of pas- 
sion, excited bya sense of high public trusts 
betrayed, of constitutional provisions violated, 
and of dangers which he believed threatened 
the prosperity of the Union itself, to which 
his great soul was riveted as with hooks of 
Tall, large, brawny-shouldered, he 
His 
eagle eyes flashed as with electric fire. His 
powerful, trumpet-toned voice, propelled by 
the strong fires from his intellectual forge, 
rang out upon the vast assembly in a suc- 
cession of rapid, eloquent, startling utter- 


steel. 
drew himself up to his full height. 


ances, that it seemed could emanate from 
nothing much less than divine inspiration 
itself. At the conclusion of this remarkable 
speech, which lasted two hours and a quarter, 
the audience arose as one man to their feet 
and, in their almost frantic delight, sent up 
shout after shout of applause. They then, 
in a body, escorted him to his quarters at 
the Virginia House on Grace Street.’ I will 
not quote more from this enthusiastic chroni- 
cler. This great speech, I may say in pass- 
ing, virtually cost Preston his seat in the 
Senate.” 

In Dr. Baer’s address we also find the 
following: ‘“ Judge Bryan, who knew him 
well and heard him in his prime, speaks of 
him ‘as the wondrous descriptive orator, 
whose magic pictures of beauty and glory 
and majesty had spell-bound breathless sen- 
ates and ravished thronging multitudes, this 
magician, potent ruler of the stormy pas- 
sions of men, whose breath was agitation.’” 

An alumnus of the South Carolina Col- 
lege writes: ‘“ You have heard, no doubt, 
of Preston’s wig being struck off by a 
gesture, when pleading for a young friend 
in the criminal dock. It was not considered 
an accident, but a master-stroke of the fin- 
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ished actor.” Mrs. Rion relates the same 
incident, varied only in minor particulars, 
as follows: ‘I remember once, when he was 
defending three negroes for murder (gra- 
tuitously), he accidentally knocked off a red 
wig he wore. Without stopping in speak- 
ing, he picked up the wig and put it on, 
hind part before, but such was the tragic 
spell that his eloquence held, that his audi- 
ence did not relax even for the grotesque 
effect.” 

Judge D. A. Townsend says that on one 
occasion one of Mr. Preston’s auditors, who 
was very deaf, and who, at the distance he 
was from the speaker, could not have heard 
a single word, was observed to be overcome 
with tears. Some one inquired why he was 
so much affected, remarking that it was im- 
possible for him to have heard what was said. 
He frankly admitted that that was true, but 
said: ‘ Does he not speak with his hands !”’ 

The celebration of the battle of King’s 
Mountain, in October, 1855, was a memor- | 
able occasion in South Carolina. The ora- 
tor of the day was the Hon. John S. Preston, | 
the eloquent brother of the subject of this | 
sketch. Among the honored guests who | 
were present and spoke was the Hon. George | 
In the interesting account of the | 





Bancroft. | 
day’s proceedings which was published at 
the time, we find the following: “ After | 
the presentation of these valued relics of the | 
battle, he proposed the following sentiment: | 
‘Honorable William Campbell Preston: 
rekindled in the grandson, has been trans- 
mitted to us the spirit which gleamed in the 
sword of the grandsire. While we have 
assembled to honor the patriotic deeds of 
the one upon the battlefield, let us not for- 
get the statesmanship and eloquence which 
have thrown a halo of imperishable glory 
around the other. In the fullness of age, as 
in the pride and strength of manhood, South 
Carolina delights to do him reverence.’ 
When the loud applause with which this 
sentiment was received had _ subsided, the 
once proud and majestic form of ‘the in- | 





spired declaimer,’ now bent with age and 
tremblingly leaning upon a crutch for sup- 
port, approached to the front of the stand. 
For a moment, the fire of genius, almost 
gone out, which had once commanded ‘ the 
applause of list’ning senates,’ seemed to en- 
kindle and burn as brightly as ever. He 
said: ‘If anything could now relume the 
embers of a life which, at times in my youth 
and manhood, has perhaps burned brightly, 
it would be the sentiment which has just 
been uttered. It touches the objects which 
are dearest to me. It points to a life which 
has been animated by what I thought and 
hoped to be elevated objects of ambition, 
and to an ancestry whose memory has been 
most fondly cherished. Here, in these scenes 
of primeval grandeur, and upon a spot with 
which it has been the fortunes of that ances- 
try to be associated, it comes upon me with 
especial force; but if I could ever speak, I 
can speak no longer, and, if excuse be need- 
ed, I would appeal to this’ (raising up his 
crutch), ‘and to this’ (laying his hand upon 
locks as white as snow) ; ‘ yet, still my heart’ 
(laying his hand upon his breast) — but the 
utterance failed, and ‘the old man eloquent’ 
bowed his head and wept, while the tear, 
trickling from every eye in that vast assem- 
bly, told the story of earnest sympathy, and 
paid a tribute to the power of true eloquence, 
the eloquence of feeling and of action and of 


| silence.” 


Mr. Bancroft responded to a sentiment on 
that occasion, and Mr. Preston was delighted 
with him, and when he arose to speak he-ex- 
pressed his pleasure by saying ‘That as he 
had listened to him he felt it in his heart to 
wish that ‘ he too, like myself, were a South 


| Carolinian,’ and then, pausing and holding 


up his crutches, he added, ‘except these 
bonds.’” I will now quote a high tribute 


| paid to Preston as an orator by Judge Ward- 


law. To fully appreciate it we must be told 
that the latter was one of the: ablest of 
Carolina lawyers, very conservative in his 
judgment, and not atall given to exaggeration. 
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I obtained the incident from Dr. Carlisle of 
Wofford College, to whom I am indebted 
for inspiring counsel and helpful suggestions 
in preparing this paper, and others on kindred 
topics. The venerable doctor is himself a 
warm admirer of Preston, Calhoun, and Mc- 
Duffie, three of the great Carolinians of the 
‘‘old regime.” Dr. Carlisle writes: ‘ Co- 
lumbia papers speak of the original ‘ Nullifi- 
cation Ordinance’ etc., being found, with 
other documents. This reminded me ofan 
interview I once had with Judge D. L. 
Wardlaw. Knowing that he had met many 
of our prominent men of his day, I asked 
him: ‘“ Among all the fine speeches you 
have heard, which one occurs to you at 
once as perhaps the most striking?’ He 
answered, “ President Jackson’s Force Bill 
reached Columbia late on Sunday night, by 
stage. The legislature was to meet next 
morning and adjourn to attend the college 
commencement. When we met, the pro- 
clamation was read, and it was determined 
not toadjourn. Mr. Preston, delegate from 
Richland, took the floor, and for ten or fif- 
teen minutes reached the highest flight of 
effective oratory I have ever heard. Ex- 
pert reporters were not found then, and 
Columbia had no daily paper; perhaps the 
‘Charleston Courier’ of that day may have 
some reference to it.” 

Mr. Preston, as I have already said, had 
many of the qualifications of the orator. 
In the first place, he had a splendid pres- 
ence. His striking appearance was illus- 
trated by the impression which he is said to 
have made upon strangers while on _ his 
European trip. A writer says: “I have 
been told that on his visit to Europe, in his 
younger manhood, both in London and at 
Paris, admiring crowds followed him when 
he appeared on the streets. I can well be- 
lieve it. I suppose no one ever saw Mr. 
Preston without being satisfied that he was 
looking at a very extraordinary man.” 

We may say what we please, but we are 
obliged to admit that an orator’s general 





style and appearance have a great deal to 
do with the impression which he makes. A 
man with the kingly presence and manner 
of Toombs, a speaker with the courtly style 
and the majestic, imposing form of Preston, 
commands the attention of an audience from 
the very outset, and enlists their interest and 
admiration. In speaking of Preston a writer 
says: ‘I have never seen a face with such 
a power of expression. When he talked 
with you, it was his habit to lean forward, 
and, holding his face straight before you, so 
that you took it all in, fix you with his eyes. 
The face and cyes expressed the thought so 
clearly that you knew what he was about to 
say before he spoke. It happened to me, in 
talking with him, not infrequently to answer 
him before he had spoken. He would seem, 
I thought, flattered, and would kindly re- 
lieve my embarrassment with a pleasant 
smile. Others have told me of having had 
a like experience.” In the second place, 
Preston had a magnificent voice; his chest 
and lungs were well developed. Says Dr. 
Baer: ‘‘ Nature had gifted him with a splen- 
did voice. The breadth and depth of his 
chest were notable. He told me that while 
in England he was invited on one occasion 
to speak in the open air to an assemblage of 
at least ten thousand persons; that some of 
England’s eminent orators were present and 
spoke; and that he was told that he was the 
only speaker that had been heard with ease 
by every one present. He added, modestly, 
that it was largely to be accounted for from 
the fact that speakers in America were more 
frequently than over the water called upon 
to speak in the open air.” 

In the third place, his independent spirit 
and ardent love of liberty had much to do 
with his success as an orator and statesman. 
Eloquence thrives best and only in an 
atmosphere of freedom. Slavery in any 
form chokes and stifles it. Mr. Preston was 
in the highest sense of the term an indepen- 
dent man. He cringed and bent the knee 
before no one. He did not know what it 





592 


The Green Bag. 





was to fawn upon those in authority to win 
position or command emolument. He 
spurned anything of the kind. Although a 
South Carolinian by birth and breeding, and 
proud of my State and people, yet I am 
frank to admit that Carolinians, especially 
those of the olden day, have too frequently 
been intolerant of opposition — have not 
always accorded to those who differed from 
them that freedom of opinion — that char- 
itable judgment, which they deserved. Mi- 
norities have merited greater rights than they 
have always received in our State. 

In Mr. Preston’s time, Mr. Calhoun was 
the power behind the throne in Carolina. 
His will was law. The people of the State 
looked to him for guidance, and they fol- 
lowed implicitly wherever he led. Much as 
I admire Mr. Calhoun—and my apprecia- 
tion of him is very high —I am disposed to 
think that he was impatient of opposition, 
that he was somewhat arbitrary and imperi- 
ous in his sway over the people of this State. 
He was self-assertive in his opinions, and 
thought that his views and ideas on public 
right. Indeed, 
after forming his opinion he paid very little 
attention to what others said on the other 


matters were necessarily 


side. A writer describes this disposition on 
the part of Mr. Calhoun to pass unheeded 
the opinions of others, by an expression 
which was characteristic of him, ‘‘ Not at all, 
not at all.” And then, too, he would be- 
come so absorbed with some subject which 
was engaging his attention at the time, that 
what was said to him passed into one ear 
and out of the other without making any 
Mrs. Preston refers to his habit 
in this respect as follows: “ As thus during 
nullification times, if he had asked you how 


impression. 


your family were, and you had answered 
with that disposition to be sympathized with 
that we all have under suffering, ‘‘ One of the 
children is ill,’ Mr. Calhoun would have 
exclaimed : 
concurrent majority, etc.,” and neither you 
nor yours would possess his head or heart one 


« Ah, but, as I was saying, the’ 





minute. When Mr. Calhoun and Mr. Preston 
were most harmonious, I gave that opinion 
of him to Mr. Preston, so I have not now 
formed it under pique.” 

In another place in her journal, Mrs. 
Preston says: ‘“ The bill was lost to us by an 
overwhelming majority. Mr. Calhoun al- 
ways votes with the administration party; 
and yet last September, he and his friends 
were in great wrath because Mr. Preston 
said Mr. Calhoun was an administration man. 
The truth was too great for Mr. Calhoun to 
be willing to hear it. Now the “Globe” lauds 
him, and his men, Pickens, Elmore, and 
Lewis, call themselves administration men. 
Sic transit. A year ago they were all in 
arms against my husband because he would 
not abuse Mr. Van Buren or his party in 
advance.” In Jenkin’s “Life of Calhoun,” 
we find the following expressions attributed 
to him which I have never admired, and 
which I think are too arrogant and auto- 
what 
I never 


cratic in their tone: ‘I never know 
South Carolina thinks of a measure. 
consult her. I act to the best of my judg- 
ment, and according to my conscience. If 
she approves, well and good. If she does 
not, or wishes anyone else to take my place, 
I am ready to vacate. We are even.” Gov- 
ernor Perry says: ‘Great men are often ego- 
tists. Cicero and Demosthenes were emi- 
nently so. Mr. Calhoun was not without this 
foible of greatness any more than he was of 
another infirmity, which, it is said, belongs 
to all great men — ambition.” 

Mr. Preston was Mr. Calhoun’s colleague 
in the Senate, and differed from him on a 
number of important questions. This brought 
him into a position of opposition and antag- 
onism to South Carolina’s favorite son, and 
he had to pay the penalty. That he felt it 
keenly we have every reason to believe. 
Indeed, I have already made a reference to 
it in an earlier part of this paper. Says Gov- 
ernor Perry: ‘All the South Carolina Nul- 
lifiers became Whigs, and united with Clay 


and Webster to break down the administra- 
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tion. Colonel Preston and General Waddy 
Thompson persevered in their error and re- 
mained consistent and true to their mistaken 
principles. This threw them in opposition to 
their State, which was under the absolute 
controlof Mr. Calhoun. Colonel Preston re- 
signed his seat in the Senate, and resumed 
the practice of his profession.” 

In another place Governor Perry says: 
“In order to break down General Jack- 
son’s administration, Mr. Calhoun became a 
Whig, and the ally of Clay and Webster. 
He then abandoned the Whig party, and 
because Colonel Preston and General Thomp- 
son would not do so likewise, he drove one 
from the Senate and took the stump to 
crush the other. It is, however, the fate 
of genius to be erratic. For many years 
Mr. Calhoun was absolute in South Caro- 
lina, and all who sought promotion in 
the State had to follow him and swear 
by him. He thought for the State and 
crushed out all independence of thought 
in those below him. It is said by the his- 
torian that on the death of Henry the Eighth 
of England, that kingdom breathed more 
freely. I thought, after the death of Mr. 
Calhoun, the people of South Carolina 
could think more independently.” 

That Mr. Preston regarded Mr. Calhoun 
as autocratic and dictatorial, and that he was 
restive and determined not to be controlled 
by him, the following extracts from Governor 
Perry’s book show: “I heard Colonel Preston 
remark at his own table, soon after the death 
of Mr. Calhoun, that it was the interposition 
of Providence for the good of the country in 
taking off Mr. Calhoun at that time. He 
thought South Carolina would then have 
peace and quiet once more. But in this he 
was greatly mistaken, as the result showed. 
Had Mr. Calhoun been living at the com- 
mencement of our sectional war, he might 
have opposed it and stayed the attempted 
revolution. 

“Whilst in the Senate together, Colonel 
Preston thought Mr. Calhoun seemed to 








think that he ought in all matters to follow 
implicitly in his lead. This entire surrende: 
of his judgment to that of another was what 
Colonel Preston could not tolerate, and his 
proud spirit rebelled against all dictation. | 
once heard Judge Withers say that Governo: 
Miller made the same complaint of Mr. Cal- 
houn whilst he was his colleague in the Sen- 
ate, and that this compelled him to withdraw 
from the Senate. Governor Hammond once 
made a remark, that he had much rather be 
Calhoun’s successor than his colleague in 


| the United States Senate.” 


Not only did Mr. Preston show his pluck 
and spirit by refusing to yield to the dicta- 
tion of Mr. Calhoun, and by giving up 
office rather than sacrifice his convictions of 
dtuty; but his whole public life bore abun- 
dant testimony to his manly, independent 
character. 

Again, Mr. Preston was full of enthusiasm. 
An orator cannot succeed unless he pos- 
sesses a fervid soul and an ardent tempera- 
ment. These cold-blooded speakers chill 
rather than fire an audience. The success- 
ful orator must always be brimful of en- 
thusiasm. 

Mr. Preston’s eloquence was the joint 
product of nature and art. He was born an 
orator. He imbibed a spirit of oratory with 
his mother’s milk. His good old grand- 
mother, we have already learned, was a 
sister of Patrick Henry, and, like her dis- 
tinguished brother, was endowed with the 
gift of eloquence. Indeed, we are told that 
Mr. Preston resembled his great-uncle, 
Patrick, not only in his ability to speak, but 
also in his personal appearance. There was 
a marked resemblance, too, in their style of 
oratory. 

Not only did Mr. Preston inherit from his 
ancestry the gift of eloquence, but he was 
born and spent his youth in a State whose 
very atmosphere was permeated with a spirit 
of eloquence and statesmanship ; and, further 
still, he received his education in a city and 
at a college where great orators dwelt, and 
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great statesmen were trained and developed. 
In his travels abroad he met and was asso- 
ciated with some of the foremost orators and 
rhetoricians of the world, and in the theatres 
which he frequented in Paris, Edinburgh and 
other European cities, he learned from’ 
famous actors how the voice could be mod- 
ulated, the articulations made distinct, and 
the emphasis properly placed. 
know that Preston, like Demosthenes, ever 
went to the seashore and spoke with pebbles 
in his mouth; I do not know that, like 
Legare, he ever entered a boat and sailed 
out upon the ocean, there to practice elocu- 
tion amid the waves and rocks of the sea, 
but I do know that he availed himself of 
every opportunity to develop his oratorical 
powers, and add to his grace asa speaker. 

And now I have come to the highest at- 
tribute of his eloquence, the crowning qual- 
ity of his statesmanship, — his deep earnest- 
ness — the beauty of his life and the splendor 
of his character. To succeed as an orator 
a man must feel what he says, and conviction 
must precede feeling. The man who desires 
to become a great orator and statesman 
must reach out to something above and _ be- 
yond self. Mr. Preston himself lays down 
this rule in the concluding parts of some 
comments he made upon the oratorical efforts 
of one of his young friends. Said he: “ His 
decided and almost infantile passion for 
speaking shows an innate tendency ; and in- 
stinct is but the consciousness of organiza- 
tion. William’s consciousness involves the 
instinct, and this implies the faculty. .. . 
These things I say because they are true, and 
that you may check and subordinate Wil- 
liam’s propensities into a just observance of 
more solid and important things than speak- 
ing. Even in the pulpit I have seen men 
seduced from the appropriate purpose of 
their high mission by the fascinating attrac- 
tions of successful oratory, forgetting the 
end in the means. It was true of Bossuet; 
it was true of Whitfield; and I have seen it 
true at a camp-meeting.” 


I do not! 





Mr. Preston was eminently right. The 
highest success in oratory can only be at- 
tained when self is relegated to the back- 
ground. True eloquence comes from the 
heart. When I was a college student, a 
favorite subject for debate was: ‘ Which 
is the better field for a display of eloquence, 
the pulpit or the bar?” I have often 
thought that the consecrated Christian min- 
ister ought to present, or rather represent, 
the highest type of eloquence. He has a 
a theme that reaches beyond time out into 
eternity. He is dealing with immortality. 
And then surely he, of all men, should pos- 
sess this last most essential and most impor- 
tant quality to which I have referred, — the 
earnestness and sincerity which are backed 
up by a noble character and a forgetfulness 
of self. 

Mr. Preston was a grand character. He 
had about him that magnanimity of soul 
which always attracts. He was the idol of 
his family, he was loved by a host of friends, 
and he was popular with the masses. 
Even now that he is dead, his name is re- 
called with pleasure, his memory is revered, 
and, though with the recollection of him 
the tear starts, yet there comes along with 
it a smile and a cheerful face, for his very 
name is suggestive of sparkling conversation, 
bright wit, delightful anecdote, charming 
incident, charity of soul, magnanimity of © 
heart, purity of character and nobility of 
life. And besides all this, Mr. Preston pos- 
sessed another requisite to the highest success 
in the department of eloquence and states- 
manship. He had behind him a sustaining 
power. I have read somewhere that when 
Lord Erskine, the great English advocate, 
was making his first speech at the bar, he 
manifested at the beginning a good deal of 
trepidation and embarrassment, but that 
after a while he overcame it and delivered a 
splendid address. In explaining to some 
one how he overcame his embarrassment, he 
said that while he was speaking, he happen- 
ed to think of his little children, and he felt 
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that he could see them clutching his gown 
_and saying to him: ‘Father, now is the 
time to get us bread.” And so, too, in Mr. 
Preston’s case was there behind a sustaining 
force, —a noble Christian wife, who was at 
the same time an impulse and an inspiration. 

Mrs. Preston’s journal has, all through it, 
evidences of her devotion to her husband, her 
love for him, and her loyalty to him. You 
can see, too, that she recognized where he 
was weakest, and that from her lips there 
went up to heaven in his behalf many a fer- 
vent and loving prayer. And what anoble, 
splendid woman she was! In her heart of 
hearts she would far rather that her beloved 
husband should be poor and humble than 
have high position at the sacrifice of truth 
and right. 

Mrs. Preston had in her heart and about 
her life the grace of piety. On one page of 
her journal, I find these words: ‘Oh, 
what a grace real piety sheds over poor 
human nature?” 

That she loved her husband deeply and 
devotedly, that she sustained him with a life 
of devotion, that she nerved him in the hour 
of trial with the sweetness of wifely love and 
the fervency of a Christian’s prayer, the fol- 
lowing extract from the pages of her journal 
shows: ‘But, oh! my heavenly Parent, 
watch over my husband, and grant that 
neither love of fame nor high place may 
cause him to swerve, whatever else befall 
him. Oh, may he preserve his integrity!” 

When we think of Mr. Preston’s splendid 
character, his charming personality, his lofty 
statesmanship, and his unsurpassed elo- 
quence, we must not forget the power be- 
hind the throne — the gentle, sweet, Christian 
wife, who upheld and supported him with 
her love, her life, and her prayers. 

On Wednesday evening, May 23, 1860, 
Mr. Thomas M. Hanckel delivered an ad- 
dress before the South Carolina Historical 
Society, in which he paid a tribute to the 
eloquence of Mr. Preston, which, though it 
is somewhat long, is so beautiful, so graphic, 





so true to life, and so charmingly written, 
that I cannot resist the temptation to present 
it here in its fullness to the reader: ‘“ And 
looking up from the grave of Hayne, our 
eyes but yesterday might have rested upon 
the noble form of William C. Preston, bowed, 
indeed, with the infirmities of age and the 
inevitable sorrows of life, but still recalling 
the days of his power, when the listening 
Senate hung upon his words, and the multi- 
tude was swayed by his eloquence. To- 
day he lies in the majesty of death. He, 
too, during a life which has just come to its 
close, was a noble representative of the 
highest qualities of Carolina statesmanship. 
I think we are apt to underrate his powers 
of argument in our admiration of his vivid 
imagination and his brilliant rhetoric. His 
reasoning was not conceived according to 
the forms and the method of an elaborate 
analysis and a strict logical deduction, but 
he drew such vivid pictures of things, men, 
and events, in their natural order and accord- 
ing to their true relations, that his hearers 
for themselves caught the idea upon which 
he wished to insist, and arrived for them- 
selves at the conclusion to which he wished 
to bringthem. But it is as her great orator 
that the State is justly proud of him. And 
to estimate his power as an orator we must 
not confine ourselves to his powers of argu- 
ment; but we must recall, also, the nervous 
magnetism of his nature and all the elements 
of his unrivalled action; we must recall the 
quivering muscles, the tremulous lips, the 
cloud and sunshine of his brow, as his face 
was swept by the shadowy gust of passion; 
we must recall that noble form, now lifted 
to its majestic height and swayed by 
emotion, like some grand oak with its 
branches rocking in the gale, now bending 
with the pliancy of the willow, to the attitude 
of eager persuasion and pathetic appeal, un- 
til it seemed as if ‘his very body thought’; 
we must recall that glorious voice, now clear 
and strong as an organ’s swell, now full and 
soft as woman’s gentlest speech, while every 
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word was wrapped and penetrated by a tone 
like the rich clash of stricken silver — the 
tremulous agitation of a deep and full emo- 
tion. We must recall all those physical 
gifts, as well as his intellectual endowments, 
if we would realize the power of his oratory 
in the day of its strength and in the hour of 
its inspiration, when it was borne forward on 
some wave of thought which, reaching deep- 
er and rising higher than its fellows, gath- 
ered energy and power as it rose, flashed with 
a snowy crest of gorgeous language, and 


broke in a glorious burst of eloquence, which | 
| older citizens who heard Mr. Preston speak 


swept all lighter objects from its path, and 


thundered against the bulwarks of the stout- | 
est opposition, and hotly wrestled for the | 
| corroborate it as the ‘“‘words of truth and 


mastery, and tried all the strength of its 


material. But though his conceptions were 


bold, his thoughts earnest and vigorous, and 
his language passionate and almost impet- 
uous, he never for a moment lost the beauty 
and the grace of a courteous, frank, and 
generous nature. And now, in the solemn 
chamber of death, what generous heart will 
remember aught but his great gifts and his 
noble services — what voice will not be lift- 
ed to crown him with the State’s honor and 
affection, and to ask for peace and bless- 
ing upon his memory?” 

I know that this sounds like the language 
of exaggeration ; but the recollections of our 


and the traditions that hang around his 
name, and still linger among us, confirm and 


soberness.” 


THE LEGISLATION AND LOCAL GOVERNMENT OF KING ALFRED. 


By Warwick H. 


HE approaching celebration of 
millenary of the death of King Alfred 


the Great is an occasion for learning about | 
justifies the mention of the textual author- 
| ity for that original as a point of peculiar 


the works of him whom Freeman has called 
‘‘the most perfect character in history.” 
Much that is reliable can be said about the 
many amazing activities of this “ mirror of 
princes.” Readers of this journal, it is to be 
hoped, will find acceptable the following 
account of his legislation and local govern- 
ment. 

The code of ‘*Dooms” which bears his 
name, first edited by Wilkins in his ‘‘ Leges 
Anglo-Saxonicae” (London, 1721), has 
been well known since its publication in 1840, 
by B. Thorpe, in ‘“‘The Ancient Laws and In- 
stitutes of England,” where the Anglo-Saxon 
original is printed, together with a modern 
version, accompanied by notes, instructive 


| but 
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sometimes inaccurate. A _ trenchant 
observation by the learned author of “ The 
History of the Criminal Law of England” 


interest. Stephen (1, 5,) remarks that 
these early codes, from Kentish Aethel- 
behrts (560-616 A. D.) down to Eadward’s 
(901-924), are “obviously a compilation 
made in the time of Henry I, by some 
private person, of the laws then in force, or 


| supposed to be in force, among the English.” 


This judgment, unless equivocal, is de- 
cidedly erroneous, for the two best manu- 
scripts upon which Thorpe’s edition was 
based are proved by the modern and exact 
science of paleography to be of a far earlier 
date. These manuscripts are among the trea- 
sures of the library of Corpus Christi College, 
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Cambridge; that numbered 173 is, in the 
opinion of experts, “the oldest extant copy 


of Alfred’s laws, second quarter of the tenth | 


century ’’—1i. e. only a generation later than 
the death of the king himself; while No. 
383 (the first and third octavos of which 
have been misplaced in the binding) is 
assigned to the middle of the eleventh 
century. 

It is fair, then, to give credit to the claim 
of these dooms, that they represent the 
body of law enacted by Alfred in the course 
of his regeneration of the disordered nation 
of Wessex, which he had saved from the 
Danes. They show that in his reign re- 
ligion and morality received their sanction 
from established law, and that here, at any 
rate, it was not possible to use of his king- 
dom the words of Tacitus concerning the 
ancient Germans, that “among them good 
habits of morality are stronger than good 
laws elsewhere.” We must, however, guard 
against the idea that this code pretended to 
be such a_ constructive and _ systematic 
statement as are the compilations of an 
Alphonso the Wise, or a Napoleon Bona- 
parte. If it had been such, it would have 
been exceptionally foreign to the spirit of 
all English law. A comparison of the code of 
Alfred with those of earlier kings shows that 
he collected and supplemented those of his 
predecessors; we have his express avowal of 
this mode of promulgation: 

“T then, Alfred King, gathered these to- 
gether, and bade to write many of those 
that our foregoers held, those that seemed 
to me good; and many of those that 
seemed not good I set aside with my wise 
men’s counsel, and in otherwise bade to 
hold them; for that I durst not venture 
much of mine own to set in writing, for 
that it was unknown to me what of this 
would like those that were after us. But 
those that I met with either in Ine’s days 
mine kinsman, or in Offa’s King of Mercia, 
or in Aethelbehrt’s that first took baptism 
in the English race, those that seemed to 








me the rightest, I have gathered them here- 
in and let alone the others.” 

The direct words of this preface suggest 
the very essentials of growth and elasticity 
which have made our law 
the world. ‘“ Our laws,” says Bacon, ‘are 
mixed as our language; and as our lan- 
guage is so much the richer, the laws are 
the more complete.” Their principle, pleads 
Alfred himself, is that of Christian 
rality. 

‘From this one doom a man may think 
that he should judge every one rightly; he 
need keep no other doom-book. Let him 
take care that he judge to no man what he 
would not that he should judge to h'm, if 
he sought doom over him.” 

A closer examination of the code itself 
shows that it opens with an Anglo-Saxon 
re-enactment of the Mosaic law ( Exodus 
XX-Xxili, roughly translated). As Stephen 
has justly remarked, “it is hard to decide 
whether these were practically more than 
a kind of denunciation of homicide on 
religious grounds, or whether they 
actually executed as law.” At least one 
notes, among other points, a sincere at- 
tempt to enforce the distinction between in- 
tentional and unintentional homicide. Of 
the seventy-seven clauses which contain 
Alfred’s own ‘‘ dooms,” over fifty relate to 
personal injuries of one kind and another; 
most of these are borrowed, with slight 
changes in the amounts of fines, from the 
Kentish codes, especially Aethelbehrt’s. The 
rest are mainly taken from Ine, whose agri- 
cultural laws, however, are wholly omitted. 
The word ‘ Dolz-bot”’ is a term used, mean- 
ing compensation for the striking or stab- 
bing of a man, and it curiously occurs on 
the hoop ofa silver finger-ring found in an 
Anglo-Saxon cemetery in Cambridgeshire 
(Lord Braybrooke in Essex Arch. Soc. 
Trans., ii, 64). In Doom 23 the word is 
used in the case of slitting or biting by a 
dog. Of the dooms dealing with assault, 
no less than seven deal especially with the 
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protection of women, and there are traces of 
Alfred’s cautious but effective treatment of 
the slave question, whereby he first prac- 
tically created a decent and _ respectable 
middle-class of society. An amusing doom 
_is that concerning ‘spear carelessness” 
(36), which enacts that “if a man have a 
spear over his shoulder and a man stake 
himself on it, he pay the were (the value of 
a man according to his station) without the 
wite (the fine due to king or lord in respect 
of the offense).” Important dooms deal 
with the breaking of oaths and pledges (1), 
stealing in a church (6), lifting cattle (16), 
confession of debt (22), slander (32), and 
house-breaking (40). Doom 41, the only 
one concerning real property, seems to fore- 
shadow a law of entail concerning boc-lands, 


or estates created by legal process éut of the . 


public land, and suggests a final stage in 
the triumph of prefeudal individualism.. 

As regards the administration of his laws, 
popular legend errs in attributing to Alfred 
the invention of trial by jury. Traceable, 
indeed, in far earlier time, this mode was 
not really developed until after the Con- 





quest, when it is first mentioned in the 
Constitutions of Clarendon; it did not fully 
supersede the trial by duel until Henry III’s 
reign. Equally fictitious is the fourteenth 
century note in “ Eulogium Historiarum” 
(IV., 173), that Alfred translated into Anglo- 
Saxon the laws of ‘“ Dunwallo Molmnucius, 
primus legifer in Anglia”; and we may re- 
gard as apocryphal the French story of the 
thirteenth century, that “le Roy Alfred fist 
prendre XLIV justices en un an tout .come 
homicide, par leur faux judgements ” 
(‘‘ Miroir des Justices,” 296-8). There is 
every reason to accept the generous tribute 
of William of Malmesbury, that Alfred was 
‘“‘a searcher into the judgments made by his 
officers, a stern corrector of those wrongly 
delivered”: his rigor and justice were such 
that, as is said by Richard of Cirencester 
(iii., 4), he so restored order in the country 
that gold bracelets could be safely hung up 
by the roadside! Even if Alfred was no such 
legislative genius as Edward I, yet he was a 
worthy exponent of this high function of re- 
sponsible royalty. 
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FACETIZ. 

HERE is a story which Baron Dowse, the cele- 
brated Irish judge, once told in that exaggerated 
“ brogue ’’ which he loved to employ. 

“T was down in Cork, last month, holding 
assizes. On the first day, when the jury came in, 
the officrr of the court said: ‘Gintlemen av the 
jury, ye’ll take your accustomed places, if ye 
plaze.’ And may I never laugh,” said the baron, 
“if they didn’t all walk into the dock.” 


Joun CLERK, afterward known as Lord Eldin, | 


was limping down High Street of Edinburgh one | case without the intervention of a jury, and his 


day, when he heard a young lady remark to her 
companion : — 

“That is the famous John Clerk, the lame 
lawyer.” 

He turned round and said, with his “ not un- 
wonted coarseness ” : — 

“You lie, ma’am! Iam a lame man, but not 
a lame lawyer.” 


Tue good advice of the Laird of Waterton, in 
Aberdeenshire, to a sheep-stealer, reads like a 
very practical joke. He had himself sent the 
man to jail; and in those days sheep-stealing 
was a capital offense. Visiting the prisonér the 
night before the trial, he asked him what he 
meant to do; to which the prisoner replied that 
he intended to confess, and to pray for mercy. 

“‘ Confess !”’ said Waterton; “‘ what, man, will 
ye confess and be hanged? Na! na! deny it to 
my face.” 

He did so and was acquitted. 


“WELL, James,” said the parson, sympatheti- 
cally to a discharged convict, “‘ have you decided 
on what you want to do?” 








“Yes, boss,” replied the ex-crook. “ Seeing 
as how I’m a pretty good mechanic, I thought I 
might open a bit of a shop.” 

“A shop!” replied his benevolent friend. 
“ What kind of a shop?” 

“A plumber’s shop,”’ said the burglar. 

“Oh!” exclaimed the minister, rising suddenly 
and picking up his hat, “‘ I was under the impres- 
sion that you wanted to reform.” 


In one of the remote counties of the Panhan- 
dle of Texas two lawyers were trying a case be- 
fore a justice of the peace. It was sixty miles as 
the crow flies to the nearest law book, and the 
attorneys differed, of course, as to the law upon 
the main issue in the case. They were trying the 


honor, who conducted a gambling-house in con- 
nection with his hotel, saloon, and livery stable, 
was in doubt as to what his decision ought to be. 
Finally Miller, the plaintiff's counsel, offered to 
bet Hoover, the defendant’s attorney, $10 that he 
was right. Hoover did not happen to have that 
much of the circulating medium concealed about 
his person, and was naturally at a loss how to 
parry this forcible argument. The court waited 
a few moments for Hoover, and finally said : — 

“ Well, Mr. Hoover, the court has waited long 
enough. Miller’s proposition seems to be a fair 
one, and, since you don’t put up, I will decide this 
case in favor of the plaintiff.” 


‘“* FicHTING Bos’? Bow.inc, whilom a Kansas 
City (Mo.) justice of the peace, one time made 
a ruling in the trial of a case that was not ac- 
ceptable to the attorney on one side, and he 
demurred to the decision of his Honor. 

“Your Honor, you are overruling the Supreme 
Court,” said the lawyer. 

“TI do that every day, my friend ; sit down,” 
replied the justice, and his decision was re- 
corded. 
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THE old man was being cross-examined by an 
eminent counsel. The latter had used him rather 
hardly, and the old man was beginning to look a 
little the worse for wear, when the lawyer said :— 

“You say you are a doctor?” 

“ Yes, sir; in a way I am.” 

“‘ What kind of a doctor, may I ask?”’ 

‘‘T make ’intments, sir. I make ’intments.”’ 

“Oh, ointments. And what may your oint- 
ments be good for?”’ 

“It’s good to rub on the head, to strengthen 
the mind, sir.” 

“« What effect, for instance, would it have if I 
were to rub some of it on my head?” 

“None at all, sir; none at all. You must have 
something to start with, you know.” 

The lawyer curled up a little, and the old man 
felt proportionately better. 





ose 


NOTES. 

ALTHOUGH it is not usual for the patient to 
prescribe his own medicine, it is natural that he 
should feel considerable interest in it, especially 
when his malady is criminological, and the medi- 
cine a long term behind the bars. In “ The Star 
of Hope,” the new periodical edited by the con- 
victs at the Sing Sing State prison, some of them 
have been discussing the long sentence, invariably 
reaching the conclusion that it is a bad thing. 
The discussion reveals the fact, however, that 
the inmates of the State prison have advanced 
further than some who live outside, in considering 
the sentence a means of reform rather than a pun- 
ishment. Convict No. 440, for example, who 
writes in the issue for August 12, shows that the 
long sentence is a survival of the old idea of re- 
venge, while the parole system aids the convict 
to what all convict writers profess to desire — 
reformation. He writes : — 

“TI put the question to all fair-minded men, 
does it require ten or fifteen years to reform a 
man? No. If he does not reform in a year, 
there is no reform in him. I say to society, give 
him achance. Manifest an interest in him through 
applied efforts in a beneficent direction. 

“The greater portion of the men who return to 
prison have left the prison doors behind saying 
that ‘I committed the crime, the commonwealth 
has punished me, so I owe the State nothing.’ 
They go in search of work, but the doors of so- 





ciety are closed against them. With little money, 


no results in their efforts to procure work, they 
become despondent and discouraged. In such 
an environment they resort to crime, and prison 
is the result. 

“Tf the State would . . . passa parole law, there 
would be a great decrease in crime. For example, 
under such a law, if a man sentenced to twenty 
years’ imprisonment, after serving two years be 
paroled under the conditions that, if he violates 
his parole, he will have to return to prison and 
serve the eighteen years on the old sentence in 
addition to his new sentence, I dare say, not five 
percent would return. ‘To-day eighty per cent of 
the men who leave the prison walls return. 

“Tgnorance has a great deal to do with increased 
prison statistics. Education is what men need and 
require who have criminal tendencies. 

“There are many men here to-day who did not 
even know or realize the penalty for the crime 
they committed. For one out of the hundreds 
behind prison walls, I hope that our legislators and 
other public officials will come to our rescue along 
the line we have feebly noted, which will result 
not only beneficially to the State, but to our 
mothers, wives and children.” 

THE police and the magistrates have long been 
accustomed to treat juvenile law-breakers less 
severely than they treat older criminals, acting 
from their own sense of justice rather than in 
obedience to specific law. Now, however, the 
legislature of Illinois has taken the step of estab- 
lishing a court to have special cognizance of crimes 
committed by or affecting children. ‘The Ameri- 
can Lawyer” (New York) describes it as follows : 

“By the provisions of the law, no child under 
twelve years of age can be held in a police station. 
A room for the detention of children must be pro- 
vided. The law also enacts that under the age of 
twelve there shall be no arrests, but that the child 
shall be brought into court upon summons, and if 
the parent or guardian of the child ignores the 
summons he may be arrested for contempt of 
court. In the case of neglected children without 
parent or guardian the offender may be taken in 
charge by an officer and delivered by the court to 
a probation officer. 

“The court is empowered to provide for both 
dependent and delinquent children (by the former 
being understood children not guilty of offenses, 
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but without oversight and in need of it), being 
authorized to use its own judgment as to commit- 
ment. The child can be released upon the re- 
sponsibility of the probation officer, or it can be 
committed to industrial or other schools. All of- 
fenses of whatever character committed by chil- 


first Dutch who colonized South Africa in 1652 were 


| of the bauer or farmer class, as were those who im- 


dren under the age of sixteen years come under 


the provisions of the law, which is modeled upon 
the Massachusetts statute.” 

The same journal says in comment : — 

“It is useless to refer to the many times stated 


fact that our law is notoriously insufficient in so far | 


as infants are concerned, in that it seems to recog- 
nize no real distinction between the juvenile of- 
fender and the hardened criminal. Crime is 
crime, it says, irrespective of the age of the of- 
fender, and the same hard and fast rules are to 
be applied whether the wrong-doer be a mis- 
chievous schoolboy or a hardened criminal. The 
reform school, while a step in the right direction, 
meets the difficulty only half way, as the child 


comes from it with more or less of a stain upon | 


its reputation which only time removes. The 
special need of a court which will not administer 
strict rules of law, but to which some latitude of 
discretion will be permitted in cases of infant de- 
pravity, is certainly apparent.” 


— 


CURRENT EVENTS. 

AMERICAN wage-earners will be interested in the 
report from Vice-Consul General Hanauer, which 
shows that in Coburg-Gotha there are 5455 children 
under fourteen years of age employed at their homes 
in making buttons, dolls and toys for the factories. 
They work from four to six hours a day, and earn in 
button-making daily from 15-16 of a cent to 7 cents ; 
on dolls from 24 to 84 cents ; and on toys from 1 to 
14 cents. 


THE little town of North Perry, in Maine, will 
henceforth have a unique distinction. Some time 
ago the United States government directed a geo- 
graphical survey to make an exact location of the 
forty-fifth parallel of latitude. Its location disclosed 
the fict that the village of North Perry was situated 
directly on the line, and the government has ordered 
the erection, in the center of the village, of a granite 
shaft bearing the inscription, ‘¢ This stone marks lati- 
tude 45° degrees north, half way from the equator to 
the north pole.” 


THE name Boer has its counterpart in the German 
word bauer, signifying a peasant or farmer. The 





mediately followed them, except the officials of the 
Dutch East India Company who governed Cape 
Colony. These were of an educated and higher class. 
Later, the colonists were of various nations, es- 
pecially Germans and Flemings, with a few Poles and 
Portuguese and some Huguenot French, ~ho left 
their country on the revocation of the Edict of 
Nantes. 


Ir has been discovered that what may be called 
the first daily newspaper was a manuscript letter writ- 
ten by salaried correspondents, and forwarded by 
them every twenty-four hours from London to the 
provinces. That was in the days of the early Stuarts. 
During the Commonwealth these London letters were 
printed in type, and circulated in large numbers. 
Even so long ago as 1680, the law of libel was such 
as to be characterized by Judge Scroggs as making 
any newspaper publication illegal, and tending to 
provoke a breach of the peace. 


Some highly interesting experiments upon the ab- 
sorption of x-rays and cathode rays by various kinds 
of matter have recently been described by Signor 
Guglielmo. They were undertaken, says “ The Elec- 
trical Review,” “ with a view to deducing the dimen- 
sions, absolute weights, and densities of atoms. The 
discussion is too long to be abstracted here, but the 
result reached is that the density of atoms is . 
80,000,000 times that of water, or that atoms weigh 
about 28,000,000 pounds per cubic inch.” 


‘* AT the excavations now in progress at the Roman 
Forum, over thirty ‘styli, or bone pens, have 
out of the mud of two thousand five hundred years, 
says “Biblia.” «They are in perfect condition. 
Near by was found the ¢holus, or store-pit, which was 
used as the corn-bin of the pontifices. Into it the 
corn was emptied from the jars in which it arrived. 
A clerk must have stood by, keeping tally of the 
number of jars received and emptied therein. Occa- 
sionally, looking over the edge to see the cavity fill- 
ing up with grain, the stylus he used to put behind 
his ear being of smooth bone, slipped and fell and 
buried itself in the wheat, until to-day. There was 
also found here a black bone ¢ade//a, or writing tab- 
let, six inches by four in size, somewhat worn down 
at one corner by the thumb of the holder, and still 
showing scratches where the wax once spread upon 
it had been penetrated by the sharp point of the 
stylus. The specimens of the sty/us are very beauti- 
ful; some are are short and stubby, others long and 
graceful ; some have been favorites with their owners, 
others scarcely used at all.” 


come 
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ACCORDING to M. I. Holl Schooling, of Brussels, 
there is a very easy way of calculating the age to 
which a human being may reasonably expect to live, 
but it is only applicable if his present age lies be- 
tween twelve and eighty-six years. The method is 
really an old one, and was originally discovered by 
the mathematician Demoivre, who in 1865 emigrated 
from France to England, and became a member of 
the Royal Society. The rule is this: Subtract your 
present age from eighty-six, divide the remainder by 
two, and the result will give the number of years 
which you may expect to live. The rule may be ap- 
proximately correct for some ages, and represents 
perhaps the nearest solution of an insoluble problem 
at which we can arrive. 


THE recent publication of Lord Rosebery’s “Ap- 
preciations and Addresses ” led to a curious suit, the 
“London Times” having brought an action on the 
ground that it was not permissible to make use of 
reports of Lord Rosebery’s addresses which had ap- 
peared in its columns. As all the proof-sheets were 
revised by Lord Rosebery’s secretary, from the orig- 
inal manyscripts, it would seem as if the author’s 
rights, in this instance, transcended those of the 
newspaper reporter. But the court thought other- 
wise, and decided in favor of «« The Times.” 


LITERARY NOTES. 

Mr. SYLVESTER BAXTER tells the story of ‘* The 
Great November Storm of 1898,” in the November 
SCRIBNER’S, one of the most destructive ever known 
on the New England coast. President Hadley of Yale 
College writes an article of the most timely interest on 
«¢ The Formation and Control of Trusts.” Mr. Alfred 
Stieglitz writes of “Pictorial Photography.” In 
their paper on “The Paris of Honoré de Balzac,” 
Benjamin Ellis Martin and Charlotte M. Martin de- 
scribe the many localities and homes associated with 
the great French author. The stories of the number 
are “The Man on Horseback,” by William Allen 
White, and «* The Real One,” an amusing bit of ro- 
mantic comedy by Jesse Lynch Williams. 


AMERICAN readers will have an opportunity to be- 
come familiar with the most striking work which M. 
Rene Bazin has thus far done, in the translation 
of “The Perishing Land,” which is published seri- 
ally in THE LivinG AGE, beginning in the number for 
November 4. | 


THE cover design of THE CENTURY MAGAZINE for 
November includes a portrait of Cromwell redrawn 
on stone by Ernest Haskell and printed in tints; 
while the frontispiece —also in tints—is a wood- 
engraving from Cooper’s painting of the Protector in 





Sidney Sussex College, Cambridge. Apart irom the 
beginning of Mr. Morley’s important Cromwell series, 
and Mr. Thompson’s bear biography, there is a hither- 
to unpublished poem by the late James Russell Lowell 
(“ Verses Written in a Copy of Shakespeare”); the 
true and terrible story of the adventures of a boat-load 
of castaways on the Pacific is told by Mark Twain; 
Governor Roosevelt writes of “Military Preparedness 
and Unpreparedness”’’; and a humorously gruesome 
piece of realistic fiction by Dr. Weir Mitchell entitled 
“The Autobiography of a Quack.” President Eliot 
of Harvard resumes his occasional contributions on 
‘¢ The Forgotten Millions.” Fiction in short story 
form is furnished by Abraham Cahan, Ella D’Arcy, 
and Seumas MacManus. 

THE chief editorial topic in the AMERICAN 
MONTHLY REVIEW OF REVIEWS for November is 
the war in South Africa. In “The Progress of the 
World” the editor gives a full exposition of the 
British and Boer sides of the quarrel, respectively, 
and Mr. Stead contributes a character sketch of 
Cecil Rhodes. Mr. Frederick W. Holls contributes 
a carefully prepared paper on “ The Results of the 
Peace Conference in Their Relation to the Monroe 
Doctrine.” 


‘‘ THE Real Problems of Democracy” by Franklin 
Smith, is the subject of the leading article in APPLE- 
TON’S POPULAR SCIENCE MONTHLY for November. 
Under the title “ An English University,” Mr. Herbert 
Stotesbury describes Cambridge. The curious “ kiss- 
ing bug” epidemic is next discussed by no less an 
authority than Prof. L. O. Howard, chief of the Divi- 
sion of Entomology at Washington. The subject of 
‘* Food Poisoning ”’ is of the first importance to every 
householder, and Professor Vaughan’s article on this 
subject is so careful a study, that every housekeeper 
should study it carefully. The principles of «* Wire- 
less Telegraphy ” are explained and illustrated by 
Prof. John Trowbridge. The question of « Improve- 
ments in Theater Sanitation ”’ is treated by William 
Paul Gerhard. In “The New Field Botany,” Prof. 
Byron D. Halsted tells of the study of the surround- 
ings of plants and their adaptation to them. 


THE November NEw LIPPINCOTT contains a com- 
plete novel by Mark Lee Luther, entitled « The Livery 
of Honor,” and deals with the capture of Burgoyne 
and with events in London and Cambridge which 
surrounded it. Almost a novel in its artistic com- 
pleteness is “*A Landlocked Sailor,” by Sarah Orne 
Jewett. Of admirable papers, skillfully treated, there 
are the following: ‘The November Meteors,” by 
Charles A. Young; ‘+ The Last Victory of ‘Old Iron- 
sides,’ by George Gibbs ; “Old Age Pensions from 
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a Socialist’s Stand-Point,” by the Hon. John C. 
Chase, “ Bal des Quat’z’ Arts,” by W. C. Morrow, 
and «*An Unwritten Chapter in our Relations with 
Spain,” by Rev. Francis S. Borton. 


BOOKER T. WASHINGTON, opens the November 
ATLANTIC with “ The Case of the Negro.” Apropos 
of the Philippine troubles, Hugh Clifford, British resi- 
dent at Pahang, Malay States, contributes a striking 
article, ‘A Lesson from the Malay States.” In 
‘*The Good Government of an Empire,” William 
Cunningham furnishes a brief and valuable exposition 
of the management of great colonial empires. Prof. 
Kuno Francke discusses Goethe's ‘* Message to Am- 
erica.”” Elizabeth Robins Pennell discusses the rank 
of Van Dykeasa painter. Bradford Torrey furnishes 
an appreciative tribute to “ The Attitude of Thoreau 
toward Nature.” In ‘*Some New Letters of Tour- 
geniev,” Rosa Newmarch comments upon the recently 
issued correspondence between Tourgeniev and his 
friend Stassov. There are also a number of brilliant 
short stories. 





° 


WHAT SHALL WE READ? 

A new collection of stories by Bret Harte has just 
been issued by Messrs. Houghton, Mifflin & Co., en- 
titled Mr. Fack Hamlin’s Mediation.‘ Bret Harte 
is a prince of story-tellers, and the eight tales which 
make up the volume are among the best which have 
come from his pen. Nothing could be more de- 
liciously humorous than «* An Esmeralda of Rocky 
Canon,” and the other stories are all inimitably told. 


The great trouble with all novels “written for a 
purpose” is, that while they depict in strongest terms 
the evils of our social system, they rarely, if ever, 
suggest a remedy. In Henry Worthington, Idealist,? 
Miss Margaret Sherwood has written a thoroughly 
enjoyable story, the theme of which is the wretched 
condition of the employés in our large ‘+ bargain” 
stores, and, incidentally, the sufferings of those who 
are forced to gain a livelihood in *‘* sweater-shops.” 
Annice Gordon, discovering that her father, who has 
the reputation of being an honorable merchant, is 
really at the head of two or three large «+ bargain ” 
stores, in different cities, determines to find out for 
herself how the business is conducted. Taking ad- 
vantage of the absence of her father, who is called 
away for some weeks, she enters one of these estab- 
lishments as an employé. There she learns all and 
even more than she feared. We all know the mis- 
eries of starvation wages, and the strong colors in 
which Miss Sherwood paints them are perhaps none 
too forcible, but, alas! she offers no solution to the 
problem. The story is well worked up, and there is 
in it, of course, a love affair, which runs not smoothly, 
but ends satisfactorily to the two concerned. 


Mr. Zangwill’s new collection of Ghetto tragedies, 
published under the title of Zhey that walk in Dark- 

1 Mr. JACK HAMLIN’s MEDIATION, and other stories. By 
Bret Harte. Houghton, Mifflin & Co. Boston and New York. 
1899. Cloth. $1.25. 

2 HENRY WORTHINGTON, IDEALIST. By Margaret Sher- 
wood. The MacmillanCo. New York. 1899. Cloth. $1.50. 





ness,‘ fully maintains the high reputation of this gifted 
author. The stories cover a wide range, and the reader 
is conducted through a great variety of scene. No 
more vivid, and undoubtedly true to life, pen pictures 
of the tragedy, the poetry, and the dreams of Israel 
of to-day have ever been offered to the reader, and 
the book cannot fail to make.a deep and lasting 
impression. 


One of the most powerful and absorbingly inter- 
esting novels published of late has just been issued by 
the Macmillan Co. It is entitled Miranda of the 
Balcony, and while the plot is by no means new, the 
author has used consummate skill in working up 
the story, and holds the reader’s rapt attention to the 
end. The principal actors in the drama are a hero 
who falls in love with a supposed widow, who is the 
heroine, and a blackmailer, who, knowing the hus- 
band to be alive, uses his knowledge to extort money 
from the wife. The hero’s love has the true ring, as 
he is willing to hunt up the missing husband, whom 
he restores to the wife. He has his reward, how- 
ever, as the husband is, shortly after, providentially 
removed from these earthly scenes, and hero and 
heroine are happily united. The book is well worth 
reading, and far above the average novel. 


In Young April® we have a remarkable story of a 
young English aristocrat, who, while traveling on the 
Continent, receives notice of his sudden accession to 
a dukedom. He still lacks one month of being of 
age, and he determines to enjoy these thirty days to 
the uttermost, before assuming the responsibilities of 
his new position. And surely no greater amount 
of romantic adventure was ever encountered in so 
brief a time. ‘For one April span life led the hero 
by the hand and taught him every sweet note in her 
gamut, from laughter to tears and from longing to 
ecstasy.” The book is well written, and there is not 
a dull page in it. 


A volume of short stories by Paul Bourget, trans- 
lated by Miss Katherine Wormley, is a pleasing ad- 
dition to the number of interesting books which have 
recently come to our table. It is entitled Pastels of 
Men‘ and is made up of a number of brief character 
sketches which are drawn by a master hand. Miss 
Wormley’s translation is admirable, and but little of 
the original French flavor is lost. We commend the 
book to our readers as one from which they will de- 
rive much satisfaction and pleasure. 


Another volume of documents illustrative of Amer- 
ican history has been prepared by Mr. William Mac- 
donald, under the title of Selected Charters.’ lt 


1 THEY THAT WALK IN DARKNESS. ‘By I. Zangwill. The 
Macmillan Co. New York. 1899. Cloth. $1.50. 

2 MIRANDA OF THE BALcony. By A. E. W. Mason. The 
Macmillan Co. New York. 1899. Cloth. $1.50. 

8 YounG APRIL. By Egerton Castle. The Macmillan Co. 
New York. 1899. Cloth. $1.50. 

4PasTELS OF MEN. By Paul Bourget. Translated by 
Katherine Prescott Wormley. Little, Brown & Co.. Boston, 
1899. Cloth. $1.50. 

5 SELECT CHARTERS and other documents, illustrative of 
American History, edited with notes by William Macdonald. 
The Macmillan Co., New York, 1899. Cloth. $2.00. 
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forms a companion volume to the author's ‘+ Select 

Documents illustrative of the history of the United 

States.”’ The Charters selected cover a period from 

1606 to 1775, and the list contains the significant 

portions of the most important colonial charters, 

grants, and forms of government, and the acts of 

Parliament most directly affecting the American 

colonies. The work is a valuable contribution to 

historical literature and will interest all students of 

American history. 

An interesting story of Revolutionary days comes 
from the press of Messrs. Houghton, Mifflin & Co., 
entitled An Unknown Fatriot.1 The scene is laid 
in Connecticut and a vivid description is given of the 
hardships and sufferings endured by the inhabitants 
of our sister State in the cause of liberty. There is 
plenty of exciting incident and dramatic situation to 
keep the reader’s attention constantly enlisted, and 
at the same time a good deal of historical information 
is imparted. 

Two Pilgrims’ Progress* gives an account of a trip 
taken on a tricycle from Florence to Rome by Joseph 
Pennell, the artist, and his wife. The book is charm- 
ingly written and gives one a good insight into the 
manner and customs of the smaller Italian cities and 
towns. It may well take a place beside Mrs. Dodd’s 
‘‘ Three Normandy Inns.” It is fully illustrated with 
pen drawings by Mr. Pennell. 

a ces 
NEW LAW BOOKS. 

THe Civic Liapitiry FOR PERSONAL INJURIES 
ARISING OU NEGLIGENCE. By Henry F. 
BuswELL. Second edition, revised and enlarged. 
Little, Brown & Co., Boston, 1899. Law 
sheep. $6.00 nev. 

Mr. Buswell’s work has met with the hearty en- 
dorsement of the legal profession, and has, since its 
first appearance in 1893, been regarded as an author- 
ity upon the subject of which it treats. About seven- 
teen hundred decisions have been added to this new 
edition, and the text of the treatise has been thor- 
oughly revised. In its new form its value has been 
materially increased. 


OF 


ForMS OF PLEADING IN ACTIONS FOR LEGAL OR 
EqguiraBLeE Reiger. Vol. Il. By Austin AB- 
pott, LL.D. Completed for publication after 
his death by Cartos C. ALDEN, LL.M., of the 
New York Bar. Baker, Voorhis & Co., New 
York, 1899. Two vols. Lawsheep. $13.00 ev. | 
This volume completes the long-promised work of | 

Dr. Abbott, a work upon which he had been engaged 

continuously for several years before his death. It 

has been prepared with especial reference to the 
codes of proceeding of the various States, and adapted 
to the present practice in many common law States. 

1An UNKNOWN Patriot. A story of the Secret Service. 

By Frank Samuel Child. Houghton, Mifflin & Co., Boston and 

New York. 1899. Cloth. $1.25. 

2 Two PILGRIMS’ PROGRESS, from fair Florence to the eternal 
city of Rome. By Joseph and Elizabeth Robins Pennell. 

Little, Brown & Co. Boston, 1899. Cloth. $1.50. 


Its preparation involved an enormous amount of pa- 
tient labor and closest research, and as a result we 
have what is probably the most comprehensive and 
complete collection of forms of pleading ever pub- 
lished. It fully maintains the high reputation of its 
distinguished author, and is invaluable to the prac- 
tising lawyer. 

THE CLERK’S AND CONVEYANCER’S ASSISTANT. A 
collection of forms of conveyancing, contracts, 
and legal proceedings, with copious instruc- 
tions, explanations and authorities. By Benj. 
V. Apssotr and Austin Appott. Second 
edition, revised and enlarged by CLARENCE F. 
BIRDSEYE of the New York Bar. Baker, 
Voorhis & Co., New York, 1899. Law Sheep. 
$6.00 net. 

This work, which was originally published in 1866, 
has always been recognized as a standard book of 
forms for contracts, deeds, cases, wills, and other 
legal documents. In this new edition the entire work 
has been revised, and many new and valuable forms 
added. It is now adapted to the present state of the 
law, and is intended for use in all parts of the coun- 
try. It is a work which should find a place in every 
lawyer’s library. 

QUESTIONS AND ANSWERS FOR BAR—EXAMINATION 
Review. By Cuarves S. Haicutr of the New 
York Bar and ARTHUR M. Marsu of the Con- 
necticut Bar. Baker, Voorhis & Co., New 
York, 1899. Lawcanvas. $3.75 mez. 

Law students about to apply for admission to the 
bar will find this work a valuable assistant in their 
preparation for examination. 

In many of the previous books, old examination 
papers have been largely relied upon in choosing the 
questions to be treated, and in some cases that plan 
has been so far followed that only questions have been 
discussed which have actually been put by some ex- 
amining board. The result of such a system was 
that all of the principles of the law upon which former 
examiners had not touched, were entirely ignored, 
and the book was practically useless if a new board of 
examiners saw fit to prepare new questions. In the 
present work, however, such a plan has been carefully 
avoided, and the different subjects of the law have 
been treated in the same logical way for review that 
they would originally be studied by the student. By 
this method of treatment the whole ground has been 
covered, and the book has thus been made as valua- 
ble for use in one State as another, and students of 
any law school may use the book with equal advan- 
tage, no matter at what bar they are seeking admis- 
sion. A radical change lias also been made in the 
form of questions asked, and the present book is the 
only one of the kind which requires the application 
of legal principles to a statement of facts given in the 
question. The work thus meets the requirements of 
students, in view of the marked change in this re- 
spect in the nature of the questions now asked by bar 
examiners. 











